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GERMANIC AND MOORISH ELEMENTS OF THE 
SPANISH CIVIL LAW 


PANISH law, like Spanish civilization, owes its form to Philip IT. 
His Nueva Recopilacion was on the legal side like the Escorial 
on the architectural, the Inquisition on the religious, and the Armada 
and work of Alva on the political side — the supreme expression of 
the will which ruled Spain with a rod of iron. The Siete Partidas 
is mentioned oftener, the work of Alfonso the Wise of Castile, before 
there was a united Spain. Nevertheless the tendency represented 
by the Siete Partidas — the law in Seven Parts — culminated in 
Philip’s Recopilacion, the first real Spanish codification of juris- 
prudence, because only then was there-a real Spain. The Partidas, 
moreover, was never more.thun supplementary,' while Philip’s code 
was the law until Charles IV found it needful to revise it, unchanged 
in principle, by his Novisima Recopilacion. This in turn did duty 
until the days of the Constitution of 1812 and the modern Com- 
mercial, Civil, Criminal, Civil Procedure, Criminal Procedure, 
Political, and Mortgage codes, — which might be said to make up 
a Novisimas Siete Partidas or Law in Seven Parts. 

The origins of Spanish law, therefore, go back of Philip II, and 
back even of Alfonso El Sabio. As with Tamar, two principles 
struggled for precedence, and, although the Roman can be marked 
with a scarlet thread because it first showed itself, the Germanic or 





1 E. Stocquart, 4 Rev. pE Droit Int. (2° Série), 554 (1902). 

2 A study of the early codes is in the lecture of Wm. Wirt Howe, republished in 
6o ALBANY L. J. ror. His Yale studies in the Civil Law cover the civil law, 
mainly French, as found in Louisiana. 
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Gothic element breaks forth like Pharez, and indeed we shall also 
find Moslem and particularistic influences prominent in the thou- 
sand years’ gestation from the Roman Empire to the expulsion of 
the Moors.* 

Roman Law in Spain is a subject by itself. Spain and France 
were thoroughly Romanized and the jus civile was as well known 
and obeyed at Gades (Cadiz) and Tarragona as at Rome and 
Naples, and the Roman cities of the two peninsulas were much alike. 
But it was that law as it was known before Justinian. His Digest 
and Code were yet to be, for Spain was severed from the empire 
while the law, as developed by the preetor and changed only by the 
early emperors, was in force. Justinian never ruled more than a 
part of the Mediterranean coast of Spain, nor did his legislation. 
Nevertheless in Hispania the pretor had already given way to 
the judex, and the conventus or circuits of the numerous courts, 
varying from time to time, brought justice home to all. 

In every important city was the forum, and on it was a basilica, 
the seat of the courts. In the late empire law was less influential, 
and the forum became the plaza, the basilica became the church; 
but even there prevailed a Roman ritual and a Canon Law taken 
from the civil, and still later the Latin language and the Civil Law 
attracted and charmed rude barbarians from the north, whether 
named Alans, Suevi, Vandals, or Goths. Roman principles and 
forms survived Roman political rule. 

The reverence for documents and documentary evidence, for the 
notary who makes the protocol, the love of form which equalizes 
the two species of property known in other lands as realty and per- 
sonalty, and almost ignores heirs and fraud until a court has de- 





3 The approximate dates and number of articles of the principal codes are as fol- 
lows: A. D. 466-485, Code of Euric; 506, Breviarium Aniani; 687-700, Fuero 
Juzgo, 578 laws; 1212, Fuero Viejo, 229 laws; 1255, Fuero Real, 545 laws; 1258, 
Especulo, 675 laws; 1263, Siete Partidas, 2479 laws; 1300, Leyes de Estilo, 252 laws; 
1348, Ordenamiento de Alcala, 125 laws; 1490, Ordenamiento Real, 1133 laws; 1502, 
Laws of Toro, 83 laws; 1567, Nueva Recopilacion, 3391 laws; 1680, Recopilacion de 
Indias, 6474 laws; 1745, Autos Acordados, 1134 laws; 1805, Novisima Recopilacion, 
4020 laws; 1829, Codigo de Comercio, 1219 articles; 1855, Ley de Enjuiciamento 
Civil, 1415 articles; 1870, Criminal Code (extended to Porto Rico in 1879), 626 articles; 
1881, Civil Procedure (P. R. 1885), 2182 articles; 1882, Criminal Procedure (P. R. 
1889), 998 articles; 1885, Commercial Code (P. R. 1886), 955 articles; 1889, Civil 
Code (P. R. 1889), 1976 articles; 1893, Mortgage Law (P. R. 1893), 413 articles. 
Those prior to 1847 are found in the excellent quarto edition beginning with that date 
published at Madrid, each with valuable introductions and notes. 
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clared them such, go back to a Roman source; but what has been 
called a spiritual or Germanic principle also appears in the Civil 
Code,‘ for a contract binds the parties if its essence — agreement 
— exists even though the form prescribed by law be lacking. In 
the province of torts the Roman principle that a man is responsible 
only for what he does himself ® still prevails and respondeat superior 
is unknown beyond a few instances fixed by modern legislation.® 

The first great modification of Roman Law came from the Ger- 
manic conquerors of the country and particularly the Visigoths or 
West Goths; for Hallam is right in saying that they were to Spanish 
history what the Anglo-Saxons were to English. 

Visigoths overran the empire from east to west, and about 412 
established their capital at Tolosa (Toulouse). The conquerors, 
fewer in number than the provincials, left the conquered under the 
old complex rules of civil relations, while they took two thirds of the 
land for themselves and retained the freer social organization and 
customs described in Tacitus’ “Germania.” King Euric about 475 
compiled the German customs for his Visigothic comrades, and his 
successor, Alaric II, hardly a quarter of a century later drew up a 
Digest or Breviarium for his Roman subjects, largely made up of 
the Institutes of Gaius and the edicts of Theodosius. These were 
valid for the respective races from the Atlantic to the Garonne, for 
Spain as we know it had not yet a local name or national feeling. 

The formulas of court procedure in ancient Rome had been the 
means by which the pretors worked their legal revolution, and the 
closing of the Common Law forms was to be the occasion for 
the development of the equity jurisdiction of the English chancellor. 
Indeed in all ages procedure was to be the means by which sub- 
stantive law came to be. So that it is perhaps not surprising that 
the eighty-six formulas of procedure and instruments found in the 
Codex Ovetensis of Madrid ’ give us the links between the different 
systems for the Romans and the Goths and a uniform code for all 
people in the country. Among them those for testaments, sales, 





4 8 MANRESA, COMENTARIOS, 2 ed., 690, on articles 1278-79. 

5 Soum, Inst. RoMAN Law, 233, § 45. 

6 Crvit Cope, Art. 1902-03 (Porto Rico Crvit Cope, Sec. 1803-04). Thus the 
owner of a private automobile in Porto Rico is not generally liable for acts of the 
chauffeur unless he is personally in control. Vélez v. Llavina, 18 P. R. 634 (1912); 
Avila ». Fantauzzi, 7 P. R. Fed. Rep. 4 (1913). 

7 Published at Paris, 1854. 
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gifts, and court procedure are based on Roman Law and are for 
Romans, and the Lex Aquilia and Lex Papia Poppaea are freely 
cited as authorities. On the other hand the dowry or purchase 
money given by the husband is Gothic and supersedes the civil 
law gift by the father to the bride. The Roman rule forbidding a 
freeman to sell himself is abolished, and the Gothic rule prevails 
against alienation of property in litigation.® 

The coexistence of the two systems was inevitable at first, but 
the admirable Roman roads, particularly in the west and in the 
province along the Baetis, now the Guadalquivir, facilitated com- 
munication. - Old customs and the new trading population, de- 
scended from the fifty thousand Jews whom Trajan had transplanted 
to the peninsula, gradually broke down the barriers between the 
races. 4 

In course of time, therefore, the Goths and the Romans became 
assimilated somewhat as the Normans and Saxons were to be much 
later in England, and the Gothic kings came to legislate as for one 
people. Leovigild and Recaredo were perhaps the first to reform 
Euric’s laws on Roman models, and Chindasvintus became the 
Visigothic Justinian.’ He was the originator of much of the work 
which his son Recesvintus presented to the eighth council of Toledo 
for adoption as the Liber Judicum or Fuero Juzgo. While the 
Fuero as we have it is a more or less consistent book, there is no 
difficulty by a kind of higher criticism in detecting the elements 
and their growth at the several councils from the time of Leovigild, 
who first occupied Toledo and established civilization on a firm 
basis. Recaredo, his successor, assumed the imperial title Flavius 
and began the legislation of the Goths,!® which culminated in the 
law of Chindasvintus forbidding the use of the Roman or any other 
law book than the Fuero Juzgo.™ 

Originally the Visigoths were Arians, and like other Arians toler- 
ant, but, when Recaredo and his officials with him embraced Cathol- 
icism in 589 at the third council of Toledo, the new faith proved itself 
thoroughgoing. The country still remained all but independent of 





8 ; F. CARDENAS, EstupIos Jurmpicos, XXXIX et seq. 

® An edition of his LrseER Jupicum in English was published by S. P. Scott at 
Boston in 1910. 

10 ; F. CARDENAS, ESTUDIOS JURIDICOS, 70 ef seq. 

1 Law VIII, tit. I, Liber II. 
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Rome, but in their zeal for conversion of the kingdom the priests 
invaded homes and assumed every function in the state. The 
king became practically their servant and in their councils all legis- 
lation was passed. Spain owed her unity to the church, and has 
repaid the debt by her devotion. 

Ervigius and Egica added some laws, especially against the Jews, 
as did Wamba; but the Book of Judges, Fuero Juzgo, was sub- 
stantially as Recesvintus and his father Chindasvintus left it.” 

No doubt much, perhaps most, of this legislation was due to the 
bishops in these councils, for they were the learned class and exer- 
cised great influence. This is indicated in many ways. The laws 
are often based on the Mosaic dispensation, as in the frequent 
instances of lex talionis, and, while the clergy is often subjected to 
the law, the punishment is much lighter than for laymen, and the 
bishop is given a kind of supervision or visitation of courts and 
judges. . 

While these councils of Toledo were not representative in the 
modern sense, they were national and marked the rise of peninsular 
interests. As the Gothic lands across the Pyrenees fell away, the 
councils built up a Spanish patriotism. 

The preambles to the laws express high aims and often show great 
wisdom. That law is the mistress of life, that it is designed to 
repress evil, that it must be amended from time to time to meet new 
evils, are among its maxims and might well be taken from a modern 
law book. Indeed the preliminary title of the Fuero, decreed in 
the eighth council of Toledo, declares to the king that he will be king 
only so long as he does right. The equality of men before the law 
is expressly declared.“ Christianity was inculcated and Jews 
punished severely.” 

God is declared to be justice,!® an expression which would seem 
to be worthy of St. Augustine. The happiness of the state there- 
fore is the practice of the precepts of law.” The family is upheld, 
even to the extent of requiring the wife to be the younger,’* and 





2 1 F, CARDENAS, Estupi10s JURIDICOS, 134, XIV. 
3 Law II, tit. II, Liber I. 

4 Law II, tit. I, Liber II. 

1’ Laws II and IV, tit. II, Liber XII. 

16 Law II, tit. II, Liber I. 

17 Law IX, tit. I, Liber I. 

18 Law V, tit. I, Liber ITI. 
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unlike the Roman Law the father could not sell his son. Responsi- 
bility attaches only to the actual criminal,” and the attainder of 
the English Common Law was unknown. The punishments de- 
clared are severe, even barbarous, being generally scourging and 
extending to cutting off a hand, putting out an eye, and also to 
execution; but on the other hand the judge is instructed to be 
moderate in his punishments. A favorite remedy is making the 
offender the slave of the man he has wronged. Trade was en- 
couraged with foreigners, who must be well treated by the judges.” 

The Roman Law nevertheless greatly influenced the Fuero Juzgo. 
There, as in all other Spanish codes, the Law of Obligations, embrac- 
ing contracts and torts, is largely adopted from the Civil Law. 
Sale, lease, and contracts in all their forms appear and go back of 
the times of the fighting, nomadic Goth. 

Family relations, however, remained Germanic. Thus there 
could be no marriage without dowry by the husband,” and there 
could be no gift between husband and wife until after a year.” 
These principles were contained in the local fueros, and we find 
them in the life of the Cid and others, the difference being that later 
there was no limit to the amount of the dowry. But it was not 
until the Partidas that, adopting the Roman customs, the husband 
acquired power over the dowry.™ 

The chronicle of the Cid shows curious facility of remarriage. 
When unworthy sons-in-law abused and deserted his daughters, 
the Campeador’s friends overcame the men in the lists before the 
king and Cortes, and the two deserted wives were without court 
divorce given in marriage to royal princes of other houses.” 

A striking feature of Spanish law is the conjugal partnership, the 
joint ownership or community by husband and wife of property 
acquired during marriage. This is not Roman, and comes into 
view first in a law of Recesvintus to be found in the Fuero Juzgo;* 





19 Law VII, tit. III, Liber VI; Law XII, tit. IV, Liber V. 

20 Law VII, tit. I, Liber VI. 

21 Law VII, tit. I, Liber I. 

2 Law I, tit. I, Liber III. 

% Law VI, tit. I, Liber III. 

* Part. IV, tit. II, Law XVIII, etc. 

% FuERO Juzco requires divorce, Law I, tit. VI, Liber ITI. 

*% Law XVI, tit. II, Liber IV. Its history is traced by 9 MANRESA, COMENTARIOS, 
2 ed., 542 ef seg., commenting on Crvit CopE, Art. 1392, etc. 
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which preserved the individual ownerships in property acquired 
before marriage. The custom was recognized by many local fueros 
when they came into existence.2” The Partidas does not mention 
it, but hardly intended to abolish it,”* and it has heen the practice 
at least ever since the laws of Toro and of Ferdinand and Isabella. 

In all early law personal relations or status occupy the first place, 
and they have retained it in Spain. Slavery in ancient times was 
personal, but was being ameliorated in the Fuero Juzgo, for masters 
were held accountable for cruelty.” Later in the Middle Ages 
slavery became serfdom, the people annexed to the soil;®° but the 
feudal system came slowly in Spain and fiefs were rare in Castile 
until the fourteenth and fifteenth centuries,*! when they were in the 
rest of Europe beginning to give way to modern tenures. Chivalry 
en gross, so to speak, however, extends almost from Bernado del 
Carpio at Roncesvalles until — Don Quixote de la Mancha! Com- 
mendation or submission of freemen to a lord became not uncom- 
mon, but such benefactoria are not known in the Fuero Juzgo. There 
we find slaves and freedmen with duties to their patrons similar to 
those of the Roman /ibertini, and land seems to be held in abso- 
lute ownership, with measures both Roman and Gothic. 

When we pass from status to contract the Fuero Juzgo finds the 
Roman Law ready to hand and adopts not only its principles but 
often its terms and language. This has also been the case with the 
later codifications, and the Partidas, for instance, is arranged on 
the model of the Digest of Justinian. By the time of Philip V, 
grandson of Louis XIV, Spanish law was regarded as incidental to 
the Roman Law.” While the beauty and value of the old Roman 
Law has always caused it to be influential, it was never received 
in the sense that it was in France and Germany, and strictly speak- 
ing it is not the Common Law of Spain.* The Barcelona Cortes in 
1251 petitioned King Jayme I to forbid the use of Roman Law in 
the courts.** The term Common Law is not unknown, but it is 





27 2 F. CARDENAS, EsTUDIOS JURIDICOS, 77, 92. 

% Tbid., 100, 104. 

29 Law XII, tit. V, Liber VI. 

80 EF. Stocquart, 10 REv. DE L’UNIV. BRUx., 473. 

31 Jbid., 468. 

% FE. Stocquart, 4 Rev. pE Drorr Int. (2° Série), 556 (1902). 
83 Asso, INSTITUTES oF Civit LAw oF SPAIN, XX, etc. 

% FE. Stocquart, 4 Rev. pe Drorr Int. (2° Série), 555 (1902). 
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used more in a theoretical than a practical sense, as being those 
principles common to the whole country or to the world, much as 
the jus naturae of the Stoics.* Some of this was in the Roman 
Law, but some of it was in the local customs not written but of 
long use, as they are described in the Partidas.*® These kept alive 
much of the Germanic law of old, just as the Cot@twmes, particularly 
of Paris, were doing across the Pyrenees. 


MOHAMMEDAN INFLUENCES 


The main sources of Spanish law therefore up to this time were 
the Roman Law and Germanic custom, combined at least for the 
land in the Fuero Juzgo or Liber Judicum. 

But a third source of legal institutions, almost unnoticed hereto- 
fore,*” must be found in the Arabs, whose invasion in 711 and rapid 
conquest constitute a romantic and far-reaching element of Spanish 
history. At first they threatened to cross the continent and joining 
hands with brethren from Damascus ingulf Europe in Mohammed- 
anism. This was only prevented by Charles Martel’s victory, the 
crowning mercy of Tours, in 732. The Arabs were thrown back 
southward to develop a Moslem empire in the Spanish peninsula 
over against the Christian survivors, looking on powerlessly from 
the mountains and coasts of the north. There came to be a Moslem 
Spain, centering at Cordova, as previously there had been a Gothic 
Spain centering at Toledo. 

By 756 the Arabs or Moors had made of Spain the khalifate of 
Cordova, to be not only independent of Damascus and Babylon; 
but the focus of one of the great civilizations of the world. From a 
country mainly of hunters and shepherds, as shown by the Fuero 
Juzgo, the peninsula, particularly in what was to be called Andalus, 
became the seat of agriculture, manufactures, and learning. Abder- 
rahman I and III and Almansor ruled the whole peninsula except 
the districts between the mountains and the Bay of Biscay in which 
the ancient inhabitants remained and which came to be the king- 
doms of Galicia, Leon, Castile, Navarre, and Aragon about the 





35 ESCRICHE, DICCIONARIO RAZONADO, s.v. Derecho Comun. 
% Part. I, tit. II, Law IV. 

87 Legal histories, such as that of Modesto Falcon, omit the Moorish domination 
as a source of law. Escriche denies its influence, although many of his pages contradict 
his statement. 
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Ebro. While the Arabs, like the Goths before them, left the old 
law to the conquered, they introduced and developed Mohammedan 
institutions to an extent which left lasting traces. 

Mohammedan law is founded upon the Koran, the decisions of 
the prophet, the traditions of his immediate successors, and ulti- 
mately on the agreement of the faithful and analogy in new cases. 
The state and church were never separated, the executive and the 
courts were in the same hands even more definitely than with the 
Gothic councils of Toledo. Different elements appealed to different 
teachers and there came to be four different schools, of which the 
more rationalist, founded by Malec, prevailed in North Africa. 
It was made dominant in Spain by the great teacher Abu Moham- 
med Yahya and was maintained by Abenhabib, called the wisest of 
Andalusia, and by Isa of Toledo, named the first of jurisconsults.** 
Law absorbed the study of many families of jurists, as in Seville, 
Cordova, Valencia, Murcia, Malaga, and Granada; nor was the 
Malekite doctrine without dissent. The family of Benimajlad 
founded a school which they maintained for four centuries. Their 
most distinguished man was Abu Abderrahman Baqui, 817-880, 
who had 248 teachers and traveled in many lands before settling in 
Cordova to give a more religious tone to law. He wrote a com- 
mentary on the Koran, but should be more famous for his book “ El 
Mosnad,”’ a collection of traditions in the form of a dictionary which 
cited decisions and 1300 authors.*® All hail to the author of the 
first law dictionary, especially as his rivals sought his death until 
the Emir Mohammed bought a copy of his book and ordered him to 
keep on teaching! 

The classical author of the Malekite school was Sidi Khalil, who 
flourished in the fourteenth century and whose system still obtains 
in Algeria and has been frequently published and commented on in 
modern times. As given by Zeys,”° it covers, first, Marriage and its 
dissolution; then Procedure, including something analogous to In- 
junctions (Interdiction) ; and third, Contracts, including Partnership. 
It is perhaps less indebted to the Roman Law than the system of 
Hanefi, which is predominant in the rest of the present Moham- 
medan world. 





38 URENA, HoMENAJE A CoDERA, 256. 
39 Tbid., 257-58. 
40 Traité ELementarre. Published at Algiers in 1885-86. 
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Under the Moors the highest judicial officer in large towns was 
the cadi, under whom were inferior officials. He sometimes had all 
kinds of power — civil, military, and religious— and in Toledo, Seville, 
and Valencia was almost a king.” It is a tribute to his justice that 
the word not only survived in Andalusia but was taken over by the 
Castilians themselves, although with less dignity. The Fuero Juzgo 
shows so many Officials authorized to try cases and so little distinc- 
tion in the Gothic mind between the makers and expounders of the 
law that the new word supplied a missing thought. Cervantes 
mentions cadi as the Moorish judge in his day.“ The word was 
preserved in the local fueros, where alcadi was the judge of the fuero 
as distinguished from the judge of the book or Forum Judicum. 
The Spaniards, however, soon lost its judicial meaning and came 
to use it as alcalde for the mayor or chief officer of a community, as 
we see it to-day. 

Under the Moors the officer next to the sultan was the vizier or 
alguacer. As the country became decentralized and smaller chiefs 
prevailed, the title wasin some places, as Toledo, Seville, and Murcia, 
applied to the executives of the cadi’s court,* and in this sense it 
passed to the Spaniards. He was sometimes jailer. The word 
alguacil is now an integral part of Spanish jurisprudence and the 
officer corresponds to the American sheriff and even constable. 

Other terms and officers passed from the Moslems to the Spanish, 
such as almojarife, zalmedina, mustagaf, alferez, adalid, alcabala,* 
and even alquilar, “to rent,” and words connected with irrigation. 
Exaricos, “‘agricultural partners,” is from xarica, which term was 
essential to create the relation. It long survived in Aragon,® and 
civilians tried to make it equivalent to emphyteusis. Arab words 
abound in Spanish, and Cervantes claimed that everything beginning 
with al (“‘the”’) is Arabic. Few survive in modern Latin-American 
law except as to irrigation. 

The Moorish cadi sought first to reconcile the parties before try- 
ing the case formally, and this patriarchal function, coming from 
the deserts of Arabia, was adopted by the Castilians in their prac- 





4 J. RrBerA TARRAGO, OrfGINES DEL JUSTICIA DE ARAGON, 78. 
4 Don QuIXoTE, ch. 40. 
@ J. RrBerRA TaRRAGO, Or{GINES DEL JUSTICIA DE ARAGON, 69. 
“ Tbid., 40, 49, 60, etc. 
- & Tbid., 39. 
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tice. The first step in procedure in many cases to this day even 
under the new codes is the proceeding known as Conciliation, an 
informal adjustment, where possible, of the dispute before it reaches 
the formal stages of proof.” This custom prevails also in Denmark, 
but has there a different origin. 

There is good reason to think that the greatest judicial official of 
Aragon, the Justicia, was taken from the Moslems.** They had a 
similar magistrate, and the Aragonese did not have the office pre- 
viously. It was this official who offered to the autocratic Philip II 
the greatest opposition he ever met. 

Moorish influence may also be found in substantive law. To this 
day are applied in Valencia, Murcia, and Granada the irrigation 
practices of the Moors. Around the Mediterranean, from Egypt to 
the Pyrenees, there is fertile coast land lacking water, and through 
this whole region there has come to be an artificial system of irriga- 
tion.” Egypt, the gift of the Nile,as Herodotus declares, solved the 
problem first, and the Arabs took to Spain the lessons they had 
learned there. Around Valencia they led canals to the huertas or 
gardens from the rivers Turia and Jucar; about Murcia others from 
the river Segura; and about Granada not only canals to the vegas 
or valleys near the Darro and Genil, but from the snows of the 
mountains to the palace of the Generaliffe, all at different periods 
beginning about 800 A. D. When Jaime I conquered Valencia for 
Aragon in 1238 he divided the lands and appurtenant waters among 
his followers according to the Moorish laws and customs, and so he 
did in 1275 at Murcia. The division of water at Granada is more 
subject to state control than elsewhere, but at Valencia the users of 
one canal form a junta central, who biennially elect a junta de 
gobierno, syndic, and atandores. ‘These supervise irrigation on the 
Moorish plan not of measurement absolute but of measurement 
relative, an hilo or thread being a twelfth or other subdivision of 
the available water. The Moorish word for “ditch,” acequia, still 
prevails, and indeed this is only one of the many terms which were 
once quite common and are still found in some places. The officials 





4 J. RrBERA TARRAGO, OrfGINES DEL JUSTICIA DE ARAGON, 81. 

47 FE. Stocquart, 4 Rev. pE Drorr INT. (2° Série), 541 (1902); REV. DE L’UNIV. DE 
BRUX., 1904, 479. 

48 J. RrBeRA TARRAGG, OrfGINES DEL JUSTICIA DE ARAGON. The earlier holders of 
the office are found in REVISTA DE ARCHIVOS, 1904, 119. 

#0 JEAN BRUNHES, ETUDE DE GEOGRAPHIE HuMAINE, L’IRRIGATION, Paris, 1902. 
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controlling the turns of irrigation were called zabacequias, and about 
Zaragoza the word for “turn” itself was adula or ador, which is Arabic, 
as is also alfarda, the “ water right.”®° While the words are different, 
the practice in Egypt was similar. The rules were in neither coun- 
try reduced to written laws and much was left to the discretion of 
the public officials. In case of dispute resort is had at Valencia to 
the Tribunal de Aguas, which sits every Thursday on a sofa at the 
cathedral door, and from its decision upon an informal hearing there 
is no appeal. The culture of rice, oranges, pears, peaches — all in- 
troduced by the Moors — is still governed by their rules. In 
Porto Rico the landowners on irrigable water form a commission or 
syndicate, for administrative purposes.” 

The Usaiges of the Moors in the eleventh century marked a 
higher civilization in Spain than in any other part of Europe, and 
on the surrender of Granada Ferdinand and Isabella contracted 
that the inhabitants should retain their laws and judges —a 
promise ill kept. One Moorish custom long prevailed, however, 
that of a kind of civil marriage in the presence of witnesses. It was 
called barragafias or sponsalia and the children were as legitimate as 
those of a church marriage. The custom was opposed by the clergy 
and later by the Cortes, although it became unlawful only with ex- 
pulsion of the Moors. 


FUEROS 


Castile, the Spanish land of forts or castles par excellence — the 
borderland — had already absorbed Leon when it took the lead 
in the long reconquest from the Moors, and so the land conquered 
became mainly provinces of the kingdom of Castile. Not wholly, 
however, for Catalufia became part of Aragon and extended that 
old country to the sea. But the other northern districts which had 
not yielded to the Moor — Galicia, Viscaya, Navarre — also be- 
came independent kingdoms with laws or fueros suited to their 
particular circumstances. Indeed it is true that many cities as 
they were conquered, beginning with Leon in 1020, were given each 





50 J. RrBERA TARRAGO, ORIGINES DEL JUSTICIA DE ARAGON, 38. 

51 A correspondent of the New York Evening Post found this court in use and re- 
spected by all a few years ago. 

582 Semidey v. Central Aguirre Co., 7 P. R. Fed. Rep. 185, 572 (1914). 

83 FE. Stocquart, 10 REv. DE L’UNIV. BRUXx., 1905, 480. 

4 Tbid., 478. 
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its fuero, one of the privileges of which was enforcing its law by its 
own selected judges.” These customs gradually crystallized into 
the fueros of Galicia, Viscaya, Navarre, Mallorca, and other districts 
and contributed not a little to the local independence of the inhabi- 
tants of these provinces. 

The Fuero Juzgo itself was given by Ferdinand III to Cordova as 
its local fuero when in the thirteenth century he recovered it from 
the Moors — and as he translated it into Castilian for that purpose 
he incidentally established the beginning of Spanish literature 
also. 

Political institutions became assimilated after Ferdinand of 
Aragon married Isabella of Castile and their descendants ruled the 
whole of Spain, but the fueros of the old kingdoms and present 
provinces remain untouched until this day. The Partidas and 
Recopilacion did not supersede them. In the eighties of the last 
century they received much study and a whole library of Legislacion 
Foral was printed and commented on. Such local law of wills, 
legitimacy, Catalonian fideicomiso, the Tribellian quarter, heirship, 
Aragonese right of survivor of a marriage (whether usufruct or 
property), and rights of contract ® not only remained but are 
expressly recognized by the Civil Code. 

These fueros go further than the local customs of England, such 
as gavelkind in Kent, for they are real codes of many civil relations 
and often differ materially from the Civil Code. A striking instance 
is in Navarre, whose fuero permits a father to dispose of his property 
by will as he pleases,*’ while the Civil Code of Spain practically 
denies the right to disinherit children. The preservation of the 
family as an institution is.one of the striking marks of the Civil Law 
as distinguished from the individualism of the Common Law devel- 
opment. In Aragon King Peter in 1283 granted to the Cortes the 
Great Privilege, which was a kind of Magna Charta, and they also 
had a remedy, called the Manifestation, which was much like the 
habeas corpus of the English people. While the Utsages of that 
country were not to become as famous as the Fuero Juzgo preserved 





55 E. Stocquart, 4 REv. DE Droit Int. (2° Série), 552 (1902). A list of Aragonese 
towns which acquired this privilege is given in J. RiBERA TARRAGO, OR{GINES DEL JuUs- 
TICIA DE ARAGON, 82. The change to political chiefs is more marked in Castile. 
Ibid., 83. 

56 y M. A. MARTINEZ, Copico CrvIt, 46. 

57 Tbid., 50. 
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in the larger kingdom of Castile, they marked a people of originality 
and vitality. 

It would, however, take us too far afield to discuss in detail the 
fueros of these old kingdoms, each of which makes up a substantial 
volume.*® They are exceptions which are perhaps not important in 
the Latin-American countries, for these were settled by Castile. It 
may well be, however, that the many decrees and cedulas issued for 
the colonies and the later local legislation take the place thus left 
vacant by the fueros. The Leyes or Recopilacion de las Indias com- 
piled by Charles II in 1680 is still of great value for American 
countries.*® The fweros are important locally rather than as sources 
of the Spanish Civil Law as such, for they were found a great 
obstacle to modern codification and had to be preserved in part. 
Nevertheless it is well to note that these local grants not only delayed 
the rise of the feudal system, but developed the law of personal 
rights even earlier than in England. 

Historically the Civil Code adopted in 1889 was in the main but 
the local law or fuero of the greatest province, that is to say, of 
Castile; for in legal as in political history we have here the process 
which has made Middlesex into England and the county of Paris 
into France. Such instances are more than a survival of the fit- 
test — they are the conquest by the fittest. 


CoNSULADO 


There was another local law of Spain which has had general 
influence. It arose in Barcelona, the ancient capital of Catalufia, 
from the beginning until now famous for the independence of its 
citizens. It was an old saying that they enjoyed so many privileges 
that nothing was left for the king. 

Barcelona was in the Middle Ages one of the great ports of the 
Mediterranean, as indeed it has remained, and about 1266 there was 
digested ® for the Prohoms of the city the maritime customs which 





58 LEGISLACION ForaL, Navarre, 1888; Galicia, 1883; Viscaya, 1888; Catalufia, 
1887; Mallorca, 1888; Aragon, 1888. Each has a valuable introduction by a dis- 
tinguished jurist. 

59 They are, for example, quoted largely in the InstrTUcIONES oF José MARIA 
ALVAREz of Guatemala. 

60 Crviz Cope, Arts. 10, 16. 

61 FE. Stocquart, 10 REv. DE L’UNIV. BRUx., 470. 

6 CoDIGO DE LAS COSTUMBRES MARITIMAS DE BARCELONA, xxi, Madrid, 1791. 
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had prevailed on that sea. There had been in Roman times such . 
laws coming from the Rhodians, of which the principal survival is 
one on Jettison, but doubtless the Rhodian Code has material 
coming down even from the Pheenicians. From the middle of the 
thirteenth century the Consulado del Mar takes its place alongside 
the Siete Partidas, performing even more thoroughly for the sea 
what that attempted to do for land. | 

The chief function of the Consulado was to declare the law of 
commerce by sea and to establish maritime courts under officers 
called consuls. From time to time other cities of Spain, from Seville 
to Bilbao, and the ports of other countries following suit obtained 
the right to such courts. From them originated consuls as now 
known, and every code of commerce by sea since then has its origin 
therein. 


The law of Spain in its finished form controls the civil relations 
not only of the peninsula, but of Central and South American 
countries; of Porto Rico and the Philippines even under the Ameri- 
can flag, and of Cuba /ibre also. The Spanish Civil Law is the most 
influential body of law on the globe to-day, and even to Americans 
is second only to the Common Law. Its origin is a subject of inter- 
est to more people than the origin of any other body of law after 
the Mosaic. It is no copy of the Code Napoléon, although that was 
carefully consulted. A French writer of note says that the Spanish 
code is the more logical. It is, no less than the English Common 
Law, an outgrowth of the needs of the nation that created it. Un- 
like the English Common Law, the Civil Law originally aimed to 
cover all legal relations and left nothing to judicial initiative. This 
accounts for its exactness and also for its formality. And yet, unlike 
the Roman Law, room is left in the Spanish code for growth and 
for expansion somewhat as at Common Law. If a case arises not 
expressly covered, it must be decided by natural equity,“ and the 





The Consulado proper contains 292 chapters, distributed under fourteen titles, and the 
Ordenanzas for judicial procedure, first given Valencia in 1283, were 44 or 35 in num- 
ber, according to their varying forms. 

6 CopIGO DE LAS COSTUMBRES, MARITIMAS DE BARCELONA, 317, 319. The second 
volume gives the laws of the Rhodians and many other maritime laws. 

* Crvit Cope, Art. 6: . . . ‘‘When there is no law exactly applicable to the point 
in controversy, the customs of the place shall be observed, and, in the absence thereof, 
the general principles of law.” - 
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rule as to negligence is in such general terms as to allow the growth 
of the whole law of torts. Thus in Porto Rico the American pre- 
cedents have been imported.® 

In the Spanish Civil Law, therefore, we find on a Roman founda- 
tion Gothic, Moslem, local and maritime elements which, never- 
theless, make up a harmonious whole, the outgrowth of Spanish 
history. This Civil Law is gradually receiving through local 
legislation the modifications needed to fit it to the wants of half the 
world; for her widespread colonies continue her civilization after 
Spain herself has ceased to rule. In this Spanish history is like to 
that of Rome. And doubtless the Spanish law is the better fitted 
for its mission that it contains many compromises and admits of 
more. 

The modern nations best representing Rome are Italy, France, 
and Spain, and their line is gone out throughout all the new world. 
The triad may be said to represent their original in different ways — 
Italy in Art, France in Letters, and Spain in Law. Each is in- 
fluential: but, as law is the underlying force holding society together, 
we may say of social bonds, as Paul said of a principle i in Teligion, 


that the greatest of these is Law. 
Peter J. Hamilion. 


District CourT OF THE UNITED STATES 
FOR Porto RIco. 





6 Crvit CopE, Art. 1902: “A person who by act or omission causes damage to 
another when there is fault or negligence shall be obliged to repair the damage so © 
done.” 

6 The number of codifications necessitated a law of prelation, which dwarfs Valen- 
tinian’s on citation of the jurisconsults. Som, Inst. Roman Law, 122; Law II, tit. 
I, Liber III, of the Novistma REcoprLacion. Other legislation is noted in 1 EscrIcHE, 
Diccronario, s.v. Fuero Municipal. 
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TORT AND ABSOLUTE LIABILITY — SUGGESTED 
CHANGES IN CLASSIFICATION 


II 


SSUMING that the term “tort” is generally to be used as 
including only cases of fault, and further assuming that 
“fault” involves wrong intention or culpable inadvertence, what 
specific kinds of injuries heretofore grouped under the general 
head of torts should continue to be classed under that head? Where, 
for instance, should we class Assault, or Deceit, or Defamation? 
Under tort, as involving fault as an essential requisite, or in the 
third class, where the law imposes absolute liability in the absence 
of fault? 

In what specific kinds of injury is fault, generally, a requisite to 
liability? 

A fulldiscussion of this question would require us to go behind con- 
ventional names (such as Assault or Deceit) and consider the pre- 
cise nature of the right to be protected or the duty to be enforced. 
But we can here deal with the question only in outline. 

If we take up, one by one, the various specific torts, which are 
usually designated by conventional titles and are named according 
to the nature of the right affected or the harm done,! we shall find 
two things: 

1. In most, though not in all, of these specific torts fault is, as a 
general rule, requisite to liability. 

2. But, although fault is generally requisite, yet there are excep- 
tional instances of absolute liability in the absence of fault. And 
such instances are not confined to any one or two of these various 
kinds of tort, but are liable to occasionally occur in any or all of 
them (except Malicious Prosecution). Under the classification sug- 
gested in this article, such instances would belong, not under torts, 
but under the third class of absolute liability. 

1 As to “Unnamed Wrongs,” or injuries outside of “the known causes of action 
which have received names,’ see Bishop, Non-Contract Law, §§ 485-94; Sir F. 


Pollock, 14 ENCYCLOP2DIA OF Laws OF ENGLAND, 2 ed., 135, paragraph 2; Judge 
Swayze, 25 YALE L. J. 1. 
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Before enumerating the so-called “specific torts” as to which fault 
in some form is, generally, a requisite to liability, it must be noted 
that there is a difference as to the kind, or grade, of fault required 
in various cases. Rights or interests which receive some protec- 
tion from law are not all equally protected. Some are protected 
more highly than others. Thus, a right may be protected only 
against a violation proceeding from bad motive. In other words, 
bad motive may be one of the essential requisites to an action (e. g., 
malicious prosecution). Or a right may be protected against inten- 
tional wrongdoing, but not against harm due to merely negligent 
conduct. Or another right may be protected against harm caused 
negligently. And, in some cases, where it is conceded that fault 
is essential, there may be a controversy as to exactly what kind or 
species of fault is requisite. 

In the following so-called “specific torts” it is the general rule 
that fault, in some form or other, is requisite to (primé facie) 
liability: Assault, Battery, Imprisonment, Malicious Prosecution, 
Injurious Falsehood,? and Deceit.’ 

In Defamation, heretofore usually classed under the general head 
of tort, fault, though as a matter of fact it is generally present, is 
not an essential requisite to making out a primd facie case.* Hence, 
under our proposed reclassification, Defamation would come within 
the third class. 

In “Slander of Title,” so-called,® fault is not requisite to sustain 
an action against a stranger; but it is essential in an action against 
a rival claimant.’ It would seem that this general topic (Slander 
of Title), heretofore treated as a unit, must be separated into two 

* See this species of tort distinguished from both Deceit and Defamation, in Sat- 
MOND, Torts, 4 ed., 504. 

3 It has sometimes been thought that False Representation should be dealt with 
under, or as a branch of, the Law of Contract rather than the Law of Tort. See Pro- 


fessor Wigmore, 8 Harv. L. REV. 395. 

Compare Pottock, Torts, 10 ed., 293-94; 1 BoHLEN, CAsEs ON Torts, Preface, 
ill. 

4 See fuller statement by the present writer in 60 U. Pa. L. REv. 468-72. See 
also Lord Herschell, in Allen v. Flood, [1898] A. C. 125-26. Sir F. Pollock, though rec- 
ognizing the law to be now established as above stated, evidently entertains some 
doubt as to its beneficial operation. See 60 U. Pa. L. REv. 468, n. 23; 472, n. 31. 

5 Of course questions of fault may arise in rebutting the defense of conditional 
privilege. 

6 Better substitute “Disparagement” for “Slander.” See 13 Cot. L. REV. 13. 

7 See article by the present writer, 13 Cot. L. REv. 29-31. 
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divisions. Slander of Title against 2 rival claimant remains under 
tort. Slander of Title against a stranger belongs under the third 
class. 

As to intermeddling with, or damage to, personal property, we 
believe that fault is. now, as a general rule, requisite to liability.® 

As to entry upon, or actual damage to, real estate: 

Because the law does not require a plaintiff, in an action for entry 
upon real estate, to prove that he suffered actual damage (in the 
sense of pecuniary loss), it sometimes seems to be supposed that 
plaintiff need not prove that defendant was guilty of actual fault. 
It seems to be virtually argued that the commission of actual fault 
by the defendant is not requisite any more than the suffering of 
actual pecuniary damage by the plaintiff. This reasoning is erro- 
neous.’ As already suggested, the two questions of damage and 
fault are entirely distinct from each other. 

That one entering upon real estate is not liable in the absence of 
fault is, we believe, the prevailing rule to-day. It is subject to an 
exception of large scope and great importance, but it constitutes 
the general rule. 

But we think that an intentional entry standing alone and unex- 
plained involves fault. The defendant has consciously infringed 
the plaintiff’s right to have his land free from invasion.’ In the 


8 But this rule is subject to an exception of great scope and importance, which pre- 
vents exoneration in many cases of non-culpable conduct. That exception is the doc- 
trine that a bond fide and non-negligent mistake as to title in the property does not 
generally furnish a bar to liability. This doctrine, which also applies to real estate, is 
referred to post under Absolute Liability. 

This exception is, however, itself subject to an exception in the case where the 
articles of property are in the shape of currency. One who, in good faith and for value, 
receives currency which did not in fact belong to the person from whom he received it, 
becomes the owner of such currency, and does not become a wrongdoer because he 
asserts the rights of ownership. As to the reason for this doctrine, see 2 Parsons, 
Brits AND NOTES, 110. 

9 Of course the doing of physical harm to the land itself is not the only way of vio- 
lating the owner’s rights. His right of beneficially using the land may be substantially 
impaired without doing harm to the soil. And the owner’s right of user necessarily 
includes the right and power of excluding others from using the land. “For a power of 
indefinite user would be utterly nugatory, unless it were coupled with a corresponding 
power of excluding others generally from any participation in the use. 

“. . . Violations of the right of exclusion (when perfectly harmless in themselves) 
are treated as injuries or offences by reason of their probable effect on the rights of user 
and exclusion. A harmless violation of the right of exclusion, if it passed with perfect 
impunity, might lead, by the force of example, to such numerous violations of the right 
as would render both rights merely nugatory.” 2 AustTIN, JurR., 3 ed., 836, 837. 
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absence of any special justification ° the defendant’s intentional 
entry is faulty and tortious. In one case proof of the absence of 
fault will not exonerate the defendant, viz., where the defendant’s 
intention was due to a non-negligent, but mistaken, belief as to the 
title to the land. Mr. Salmond, apparently, would not confine the 
exception to the case of mistake as to title, but would go so far as 
to hold that an inevitable mistake on any subject whatever will 
not exonerate the defendant." The question will be referred to later 
under the head of Absolute Liability. 

As to unintentional entry: the view that it is not actionable in 
the absence of fault is sustained by the weight of modern authority. 
It ‘“‘is not actionable unless due to negligence.” * Of course this 
modern view involves a total departure from the old days when a 
man was held liable, “quite irrespective of moral fault,” for harm 
“whether to another person, personal property, or real estate,” 
which his act had caused.“ At the present time, when uninten- 
tional harm is done to the person or to personal property, “the 
rigor of the early law” has been relaxed, and recovery must gen- 





It is common to say that the action in such a case is allowed because the law “pre- 
sumes” damage. The presumption is a fiction, and it is unnecessary to resort to it. 
Stated without fiction, the law is that a voluntary entry on land is primé facie action- 
able, even though, in the particular instance, it has done the plaintiff not the slightest 
harm. ‘The explanation of these cases in which a right of action is conferred on a per- 
son who has sustained no harm is to be found in the fact that certain acts are so likely 
to result in harm that the law prohibits them absolutely and irrespective of the actual 
issue.” See SALMOND, TorTs, 4 ed., 12. 

Judge Wells, in Walker v. Old Colony, etc. Ry. Co., 103 Mass. 10, 14, pronounced the 
right of exclusion to be “one of the valuable incidents of the ownership of land.” This 
right of exclusion is a property right, protected by the constitutional prohibition against 
taking property for private use or without compensation. The Vermont Act of 1892, 
No. 80, Section 31, provides that “no action shall be maintained against any person 
for crossing uncultivated land to reach public waters for the purpose of taking fish, 
unless actual damage has been sustained.” In Trout & Salmon Club »v. Mather, 68 
Vt. 338 (1895), this act was held unconstitutional. 

- 10 As to various justifications of entry on land, see BIGELow, Torts, 7 ed., §§ 478- 
89. 

11 SALMOND, Torts, 4 ed., 186. 

12 Ibid., 186. The learned! author adds: “No action will lie against a defendant 
whose horse runs away with him on a public highway and carries him without any 
negligence of his upon the adjoining land of the plaintiff.” For this statement he cites, 
in note 4, two actions of trespass to the person, adding, “‘but there is no reason to 
doubt that the principle applies generally to all forms of trespass.” An authority 
more directly in point is found in Brown ». Collins, 53 N. H. 442 (1873). 

33 See Professor Bohlen, 59 U. Pa. L. REV. 309, 310. 
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erally be based upon culpability. But in some quarters, entitled to 
respect, there is still a tendency to hold that, when real estate is 
damaged or invaded, the old rule of absolute liability remains 
unchanged. 

On principle, and on the weight of modern authority, there is 
(in the absence of culpability) no liability for accidental damage or 
entry in the case of real estate any more than in the case of damage 
done to personalty or to the person.” 

If fault is requisite to an action for defendant’s personal entry 
upon plaintiff’s land, there can be no reason why it should not be 
requisite to an action for damage to plaintiff’s land, due to acts 
done by defendant upon defendant’s land without personal entry 
by defendant upon plaintiff’s land. Suppose that acts are done by 
defendant upon defendant’s land, which have the effect of causing 
deleterious things to pass from defendant’s land upon or over plain- 
tiff’s land, thereby damaging plaintiff’s land or impairing plaintiff’s 
comfortable enjoyment of his land. Such a case is generally classed 
under the head of nuisance, as distinguished from trespass. Mr. 
Salmond speaks of it as a nuisance “in the strict sense of that 
term.” Is it requisite to defendant’s liability that his acts done 
upon his own land should be blameworthy? We should say yes, as 
a general rule, subject, however, to an ‘exception in those cases where 
defendant’s acts fall within the so-called “extra-hazardous class.” 
As to the requirement of fault, there is a conflict of authority. But 
if we are right in the position that plaintiff must prove fault in an 
action for personal entry, it is difficult to see how the plaintiff can 
claim to occupy more favorable ground in the present supposed 
case. Defendant is liable if, without justification,” he inten- 


4 See MARKBY, ELEMENTS OF Law, 3 ed., § 711; and compare 3 HoLtpswortu, 
History OF ENGLISH Law, 306. 

18 See Professor Whittier, as to real estate, 15 Harv. L. REv. 347; and compare as 
to personalty, 342; and as to the person, 339. See also, as to real estate: Losee v. 
Buchanan, 51 N. Y. 476 (1873), and see Earl, C., p. 490; Brown »v. Collins, 53 N. H. 
442 (1873); Marshall v. Welwood, 38 N. J. L. 339 (1876); all opposing the reasoning 
in the House of Lords in the then recent decision in Rylands 2. Fletcher, L. R. 3 H. L, 
330 (1868). See, also, Opinion of Martin, B., in Fletcher v. Rylands, 3 Hurl. & Colt. 
774, 793 (1865); and argument of Mr. Mellish in that case, p. 785. See further, Laws 
oF ENGLAND, edited by Lord Halsbury, vol. 27, § 1515; Rumbold ». London County 
Council, 25 T. L. R. 541 (1909); SALMOND, Torts, 1 ed., 159. 

16 SALMOND, ToRTS, 4 ed., 175. 

17 The justification most frequently set up is that defendant’s acts do not exceed 
his right to make a reasonable use of his own land. 
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tionally or negligently inflicts substantial damage upon the 
plaintiff.'® 

Would the adoption of the requirement of fault in this class of 
cases prevent recovery in a large proportion of litigated suits 
where plaintiff could have prevailed if the rule of absolute liability 
was adopted? 

We think not; and for two reasons: 

1. Fault, as heretofore defined, exists, and is easily provable, in 
a great majority of cases where damage has resulted. And this is 
so even where the damage sued for occurred as a first result of the 
dangerous condition. 

2. In a majority of litigated cases the damage sued for was con- 
tinuous, or at least occurred repeatedly.1® Assuming that the de- 
fendant was not at fault for not foreseeing the first outbreak or 
harm, and hence was absolved from liability for damage occurring in 
the first instance, still, after he knows that damage has occurred 
and is likely to repeatedly occur, he is liable for failing to obviate 
the cause of the subsequently occurring damage. ‘‘If he fails to do 
so, his liability from such time must, upon principle, be the same as 
it would have been could he have foreseen the result in the first 
instance.”’ His liability arises ‘from a continuance of the cause of 
injury, after its character becomes apparent.”?° Thus, if the de- 
fendant knew the damaging effect of a spout maintained by him, 
he would be answerable for the harm it subsequently did “until he 
stopped it.” # 





18 As to what constitutes sufficient damage, see SALMOND, Torts, 4 ed., 214-17. 
19 An author who thinks that an isolated escape of a deleterious thing on to plaintiff’s 
land might be classed under nuisance, says: “‘ Nuisance is commonly a continuing wrong; 
that is to say, it commonly consists in the establishment or maintenance of some 
state of things which continuously or repeatedly causes the escape of noxious things 
on to the plaintiff’s land.” Satmonp, Torts, 4 ed., 211. 

20 Crawford v. Rambo, 44 Ohio St. 279, 286-87, 7 N. E. 429 (1886); Davis ». Rich, 
180 Mass. 235, 62 N. E. 375 (1902), Holmes, C. J., p. 238; Grecc, REPARATION, 1 ed., 
282. 

21 See Davis v. Rich, 180 Mass. 235, 238, 62 N. E. 375 (1902). 

The conflict of authority as to the requirement of fault is not confined to the par- 
ticular kind of nuisance above discussed, but exists as to certain other varieties of 
nuisance. In the books the broad question is sometimes raised, whether the require- 
ment of fault exists as to the general subject of nuisance. See Judge Cooley in favor of 
the general requiremerit of fault; Torts, 2 ed., 670-71. For apparently opposing 
views, see 29 CycLopapIA LAW AND PROCEDURE, 1155; 1 Woop, NUISANCE, 3 ed., 
48; 2 Woon, 783; 21 Laws oF ENGLAND (Halsbury), § 845, p. 507. But an attempt 
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The third class (absolute liability where there is neither breach 
of contract nor fault) is largely made up of two elements which 
have often been spoken of as if they were entirely distinct from each 
other. 

Division 1. Cases of absolute liability which, heretofore, have 
usually been classed under tort. 

Division 2. Cases of absolute liability which, heretofore, have 
been regarded as more nearly akin to breach of contract than to 
tort. 

In both divisions there is an obligation imposed by law, in the ab- 
sence of either contract or fault on the part of defendant.” 

Consider now: 

Cases of absolute liability in absence of fault, which heretofore 
have usually been classed under tort. (Division 1, supra.) 

These cases may be divided into three classes: 

(a) Liability for non-culpable mistake. 

(b) Liability for non-culpable accident. 

(c) Vicarious liability for the wrongful acts of others.” 

The last class (c) is generally dealt with under the law of master 





to answer this question as to the general subject would involve hopeless confusion, on 
account of the ambiguity, the vagueness, and the broadness of the term nuisance. A 
“wide range of subject-matter” is embraced under it. The term nuisan¢e, when used 
as denoting an actionable tort, is not confined to denoting a single specific kind of tort. 
It is “a term of classification applied to a group into which certain wrongs are gathered 
for convenience of reference.” TERRY, LEADING PRINCIPLES OF ANGLO-AMERICAN 
Law, § 434. It is used as including under one general head various subjects which, 
upon any scientific principles of classification, do not belong together, and most or all 
of which are to be found under various separate and distinct titles of the law. The 
wrongs classed under the general head of nuisance “are breaches of various duties.” 
See InnEsS, Torts, Preface, 4; BrisHop, Non-Contract Law, § 411, n. 1; SALMOND, 
Torts, 4 ed., 210; Prof. E. R. Thayer, 27 Harv. L. REv. 326. 

Legal authors admit the difficulty, not to say the impossibility, of framing a general 
definition of the term nuisance. Judge Cooley says: “It is very seldom, indeed, that 
even a definition of a nuisance has been attempted, for the reason that, to make it suffi- 
ciently comprehensive, it is necessary to make it so general it is likely to define nothing.” 
Torts, 2 ed., 672. Mr. Garrett says: “It is indeed impossible, having regard to the 
wide range of subject-matter embraced under the term nuisance, to frame any general 
definition. . . .” GARRETT, NUISANCE, 3 ed., 4. 

Instead of discussing the broad question, whether the requirement of fault exists 
as to the general subject of nuisance, it would be better to consider separately what 
the rule as to fault is in regard to each of the various incongruous topics which are 
usually lumped together under the one general head of nuisance. 

® KEENER, QuasiI-CONTRACTS, 15; ANSON, CONTRACTS, 12 ed., 8. 
% This division substantially agrees with SaLMonp, Torts, 4 ed., 15. 
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It will not be dis- 





and servant and the law of domestic relations. 


cussed here. 
— To consider the two first classes (a and b) we must begin by dis- 


tinguishing between accident and mistake. 


“A case of accident then is one where the effect was neither intended 

nor was so probable a result as to make the conduct negligent. On the 
contrary, in the cases of mistake that arise the effect is intended, and the 
error consists in thinking that such an effect is not tortious.” 
— “The plea of inevitable accident is that the consequences complained 
of as a wrong were not intended by the defendant and could not have 
been foreseen and avoided by the exercise of reasonable care. The plea 
of inevitable mistake, on the other hand, is that, although the act and 
its consequences were intended, the defendant acted under an erroneous 
belief, formed on reasonable grounds, that some circumstance existed 
which justified him.” * 

“ Accident, in this System, means an event happening without the con- 
currence of the will of the person by whose agency it was caused. It 
differs from mistake, because the latter always supposes the operation 
of the human will in producing the event, although that will is caused 
by erroneous impressions on the mind.” * 


Take first non-culpable mistake. When is there civil liability? 

Mr. Salmond ”’ says that “inevitable” (by which he means non- 
culpable) “‘mistake is commonly no defense at all” against civil 
liability. Later, page 14, he adds: “To this general principle of ab- 
solute liability for mistake the law recognizes a few exceptions of 
minor importance. .. .” 

One of the fullest and ablest discussions of this topic is the article 
by Professor Whittier. Looking at the question as a matter of 
principle, the learned writer thinks that the general rule should be 
that non-negligent mistake of fact constitutes a defense to civil 
liability. But he regards the weight of authority as contra. As to 
damage to the person, he recognizes that there is a seeming conflict 
of authority. He says: “On the one hand, we have certain instances 
where the mistake is held no excuse; on the other hand, we have 
even more numerous sets of circumstances in which the defendant is 





* Professor Whittier, 15 Harv. L. REv. 336-37. 
2% SALMOND, Torts, 4 ed., 16. 

2% 2 EpwARD LivincsTon, COMPLETE WORKS ON CRIMINAL JURISPRUDENCE, 641. 
27 Torts, 1 ed., 12. 

28 r5 Harv. L. REV. 335-52. 
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not held.” And he believes “that no adequate distinction can be 
drawn between these two lines of cases.” As to damage to person- 
alty and realty, he says that the courts ‘‘almost invariably” refuse 
to sustain the defense of non-negligent mistake.” 

Upon the general question we differ from Salmond, and to some 
extent from Whittier. 

It is true that, in many actions for intentionally intermeddling 
with property, the defense of non-negligent mistake has not been 
sustained. But in almost all the reported cases under this head the 
particular mistake set up was in regard to the title to the property. 
The defendant has alleged that he without negligence believed that 
the property belonged either to himself or to the person under whose 
authority he was acting. The cases overruling this defense are re- 
garded by us as deciding only that a mistake concerning this par- 
ticular subject, i. e., a mistake concerning title, does not avail as a 
defense.*° These particular cases do not decide whether mistakes 
on other subjects do, or do not, constitute a defense to actions for 
damage to property or to the person. 

We do not think that there is any general rule as to whether non- 
negligent mistake does, or does not, exonerate from civil liability. 
-Each particular set of cases seems to us to be decided upon the 


special reasons of policy or expediency bearing upon that particular 
set of facts.* 

Although two rights may be of equal intrinsic value, yet the effi- 
cient protection of one right may require the allowance of conduct 
which would not be so necessary to the protection of the other right. 
The nature of the particular right to be protected affects the method 
of protection to be allowed by law. 


Consider now cases of non-culpable accident. Here non-liability 
is the general rule.” 





29 See 15 Harv. L. REV. 339, 340, 341, 342, 347- 

30 Professor Whittier earnestly argues that this doctrine as to title is wrong on prin- 
ciple, but he admits it to be supported by an overwhelming weight of authority. See 
15 Harv. L. REv. 343-47. As to the inexpediency or injustice of this doctrine, we are 
unable to concur with Professor Whittier. 

31 This view explains some alleged inconsistencies in the decisions relative to dam- 
age to the person, pointed out in 15 Harv. L. REv. 341-42. 

2 “Pure accident will hardly seem to any one who is not a lawyer to be a special 
ground of exemption, the question being rather how it could ever be supposed to be a 
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In so-called cases of extra-hazardous user, a man is said to act at 
his peril, and is held absolutely liable though without fault. By 
“acting at peril” is here meant 


‘“‘that there is some act which the law does not forbid, some act from 
which there is no primary duty or obligation to abstain, but for which, 
if a man does it and harm ensues, he will be liable to make compen- 
sation.’’ * 

“The law. . . considers, not that the act is so dangerous as to be 
negligent and wrongful, but that it is so dangerous as to be allowable 
only on the terms of insuring the public against harm.”™ 


The modern doctrine that in certain exceptional cases a man acts 
at peril is a survival of the time when all a man’s acts were done 
at his peril.® 

Why should the law, at the present day, maintain that there is 
any extra-hazardous class of acts which are performable only at 
the peril of the doer? The following explanations have been 
suggested: 


“As a matter of history, such cases cannot easily be referred to any 
definite principle. But the ground on which a rule of strict obligation 
has been maintained and consolidated by modern authorities is the magni- 
tude of the danger, coupled with the difficulty of proving negligence as 
the specific cause in the event of the danger having ripened into actual 
harm.” * 

“The possibility of a great danger has the same effect as the proba- 
bility of a less one, and the law throws the risk of the venture on the 
person who introduces the peril into the community.” *7 


In Salmond on Jurisprudence,’ it is said (as to some “ exception- 
ally dangerous forms of activity”): 





ground of liability. But it was supposed so by many lawyers down to recent times, 
the reason lying in a history of archaic ideas too long to be traced here.” Sir F. Pol- 
lock, 27 ENcyct. BRITANNICA, 11 ed., 65. 

33 MarKByY, ELEMENTs OF Law, 3 ed., § 693. 

3 SALMOND, JURISPRUDENCE, ed. 1902, 457. 

% Mr. Holdsworth, in 2 History or ENcuis# Law, 42, speaks of “the dominant 
conception of the Anglo-Saxon law — the idea that a man acts at his peril”; and 
again, in vol. 3, 303-04, “the leading principle®f the medieval common law that a man 
acts at his peril.” Compare vol. 3, 299. See also Pottock, Torts, 10 ed., 15. “The 
archaic law of injuries is a law of absolute liability for the direct consequences of a man’s 
acts, tempered only by partial exceptions in the hardest cases.” 

% PoLLocK, TorTs, to ed., 505. 

37 Hotmes, Common Law, 154, 155, 

38 Ed. 1902, 456. 


“ 
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“These may well be tolerated only on the condition of making com- 
pensation to all who suffer from them, irrespective altogether of any 
question of negligence.” ** 


What is the present scope, or application, of this common-law 
doctrine? Whichway are courts now tending— to extend it or to re- 
strict it? How far, if at all, will the decisions of courts be influenced 
by recent legislation, which brings about, as to large classes of per- 
sons, results absolutely incongruous with those reached under the 
modern common law as to persons not affected by such statutes? 

What sort of cases are now usually held to fall under this head of 
acting at peril, or extra-hazardous user? 

No attempt is here made to give an exhaustive enumeration of 
all possible cases of acting at peril.” : 

We only call attention to some prominent instances, stated in 
very general terms. 


1. Absolute liability of the owner of certain animals for damage 
done by their straying from his land onto a neighbor’s land. This 
applies to classes of animals which, if not restrained, are liable to 
stray from the owner’s land to his neighbor’s land and are likely te 
do damage there. The doctrine of absolute liability in such cases is 
a survival of the time when every man was liable for all damage 





39 Tt has been suggested that these exceptional cases of absolute liability may be 
explained as “being based on a conclusive presumption of negligence.” But the 
phrase “conclusive presumption,” when employed in this connection, is objectionable. 
It is used to conceal the fact that the courts are laying down a rule of substantive law 
under the guise of a rule of evidence. In the words of Professor Williston (24 Harv. L. 
REV. 425), a conclusive presumption “‘is a rule of substantive law masquerading as a 
rule of evidence.” 

For criticism of the term “conclusive presumption” and of its use in the above 
manner, see 1 AUSTIN, JuR., 3 ed., 508, 509, 510; GRAY, NATURE AND SOURCES OF THE 
Law, § 228; 4 WicmorE, EvipENCE, § 2492; 2 CHAMBERLAYNE, MODERN LAw oF 
EviwEncE, §§ 1145, 1146, 1149, 1160. 

40 Tt must be remembered that we are here speaking of cases of accident as distin- 
guished from mistake. The term “acting at peril” may also be used in reference to 
cases of mistake, e. g., intermeddling with tangible objects of property under a bond 
fide and non-negligent mistake as to title (see discussion, ante). So as to vicarious lia- 
bility; a master may be said to act at peril when he carefully selects and directs a serv- 
ant. He may be liable for a tort of the servant when acting within the scope of his 
engagement, though in violation of his orders. 

We do not here discuss “a principle of limited application that ‘unlawful’ acts — 
signifying an illegality, usually statutory, independent of the question at issue — are 
done at peril.” See Professor Wigmore, 8 Harv. L. Rev. 388. As to breach of statu- 
tory duties, see also SALMOND, Torts, 4 ed., 557, paragraph 5. 
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done by him or his property, though entirely without his fault.” 
The doctrine does not prevail in many of our newer states. It is 
to-day so exceptional that it does not furnish a sufficient basis upon 
which to argue from analogy; and several American courts criticise 
the attempt of Blackburn, J., to thus use it in Fletcher v. Rylands.” 


2. Absolute liability of the owner of certain animals for damage 
done by them other than trespass to land. This applies in the two 
following cases: 

(a) If the animal belongs to a class which the court regards as 
having a natural propensity to do the particular kind of damage in 
question. 

(b) If the particular animal, though belonging to a class not natu- 
rally or usually so inclined, has a special propensity to do this 
kind of damage, and the owner is aware of the existence of such 
propensity. 

Until quite recently it was the general opinion that in both the 
above cases the owner was liable irrespective of negligence and that 
proof of care on his part would not exonerate him. We think that 
this view is still supported by the weight of authority, especially 
by decided cases. But the opposite view is supported, at least as 
a question of principle, by the high authority of Judge Cooley, Dr. 
Bishop, and Mr. Beven.“ 


3. Absolute liability in case of blasting, when substances are 
thereby thrown on the land of plaintiff. 

In such a case the great weight of authority imposes absolute 
liability.” 





41 See SALMOND, JURISPRUDENCE, ed. 1902, 464. 
4 See Doe, J., 53 N. H. 442, 449-50. Beasley, C. J., 38 N. J. L. 339, 341-42 
(1876); Earl, C., 51 N. Y. 476, 483 (1873). 

43 See SALMOND, Torts, 4 ed., 428; Poxtock, Torts, 10 ed., 520-21; CLERK & 
LINDSELL, Torts, 6 ed., 479-80, 487-89; HotmeEs, Common Law, 154. 

“ See CooLey, Torts, 3 ed., 696-97, 706-08; BisHop, Non-Contract Law, 
§§ 1225, 1230; Mr. Beven, 22 Harv. L. REv. 468, 478, 483-84. See also De Gray »v. 
Murray, 69 N. J. L. 458, 55 Atl. 237 (1903). And compare Worthen v. Love, 60 Vt. 
285, 14 Atl. 461 (1888); Hayes v. Smith, 62 Ohio St. 161, 182, 56 N. E. 879 (1900); 
Fake v. Addicks, 45 Minn. 37, 38, 47 N. W. 450 (1890). 

4 CooLtry, Torts, 2 ed., 392; BisHop, Non-Contract Law, § 831. For a case 
which does not go to this extent, see Klepsch v. Donald, 4 Wash. 436, 30 Pac. got 
(1892), and 8 Wash. 162, 35 Pac. 621 (1894). 
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We do not consider here whether the throwing of substances upon 
plaintiff’s land is the only result of blasting for which there is abso- 
lute liability. 


4. Absolute liability for excavating in one’s own land, with the 
result of subsidence in the surface of another’s land, or of soil falling 
away from another’s land. 

This topic is sometimes indexed under such titles as “ With- 
drawal of support for land,” “ Right of support for land,” “Right to 
support of soil from soil,” “Liability for removal of lateral or sub- 
jacent support of land in itsnatural condition.” “Land” here means 
land without any buildings upon it, or where the presence of build- 
ings did not contribute to produce the subsidence or falling away. 

In an action for causing the fall of buildings, when the land would 
not have given way but for the weight put upon it by the buildings, 
actual negligence by the excavator must be proved. But in judi- 
cial opinions and in textbooks it has almost universally been as- 
sumed that liability for excavation causing the fall of land which 
has no building upon it exists irrespective of negligence and that 
proof of care on the part of the excavator will not exonerate him. 

This view is, however, controverted by Mr. Salmond,“ who says: 


“There is no sufficient reason for supposing that the infringement of 
a right of support is any exception to the general principle that liability 
for a tort depends on the existence of wrongful intent or culpable 
negligence.” 


An opinion of Mr. Salmond’s is always entitled to consideration. 
But we believe that to-day the above rule of absolute liability for 
damage to land by excavation would be applied in most common- 
law jurisdictions.” 





4 Torts, 4 ed., 279. 

47 It must be admitted that, until a comparatively recent date, the precise ques- 
tion was hardly ever the subject of express adjudication. In a majority of the cases 
the precise point in judgment was “the extent of the right where buildings had been 
erected on the land for which support was claimed.” See Monographic Note, in 33 Am. 
St. Rep. 446 et seq., especially p. 447. But in these cases, “complicated by the exist- 
ence of artificial structures,” judges have repeatedly said that negligence was not 
essential to an action when the land which gave way had no buildings upon it; and 
this proposition has been stated by text-writers as undoubted law. And there are 
now American cases where this point has been directly decided. See Foley v. Wyeth, 
2 Allen (Mass.) 131 (1861); Mosier v. Oregon Nav. Co., 39 Ore. 256, 61 Pac. 453 (1901); 
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5. Absolute liability for defamatory statements actually or theo- 
retically damaging, published on an unprivileged occasion, and not 
justifiable on the ground of truth. 

Defendant is not exonerated by proof that the statements were 
published under a non-negligent but mistaken belief, either (1) that 
facts existed creating a privilege, or (2) that the statements were 
true. 


6. Absolute liability in an action for slander (disparagement) of 
title, brought against a stranger. 

Defendant is not exonerated by proof that he was acting under a 
non-negligent but mistaken belief in the truth of his statement.” 


As to the three following topics, there has been much discussion, 
and some conflict, as to whether absolute liability should be im- 
posed for damage, irrespective of negligence. 

7. Use of Fire. 8. Manufacture and Storage of Dangerous Ex- 
plosives. 9. Collecting and Keeping Water in a Reservoir. 

The discussion has occupied more space in the reports than that 


Nichols v. City of Duluth, 40 Minn. 389, 42 N. W. 84 (1889); Schultz v. Bower, 57 
Minn. 493, 496, 59 N. W. 631 (1894); Matulys v. Philadelphia Coal and Iron Co., 201 
Pa. St. 70, 76, 50 Atl. 823 (1902); Richardson v. Vermont Central R. Co., 25 Vt. 465, 
471 (1853). 

In the leading case of Humphries v. Brogden, 12 Q. B. 739 (1850), the court, in 
allowing an action for withdrawal of subjacent support, relied largely upon the analogy 
of liability for withdrawal of lateral support, and expressly said (p. 757) “that the 
present action is maintainable notwithstanding the negativing of negligence in the 
working of the mines.” 

There are several English cases which carry the rule of liability without negligence 
so far as to apply it to buildings, in cases where the presence of the building did not 
contribute to the giving way of the land. They hold that, in an action for causing soil 
to sink which would have sunk if there had been no building upon it, the damages re- 
covered may include the harm to the buildings also. And they distinctly hold that 
proof of negligence is not requisite for that purpose. See Haines v. Roberts, 7 El. & Bl. 
625 (1857), affirming 6 El. & Bl. 643 (1856); Stroyan v. Knowles, 6 Hurl. & Norman 
454 (1861); Brown v. Robins, 4 Hurl. & Norman 186 (1859); Hunt v. Peake, N. V. 
R. Johnson, Ch. 705 (1860). 

In Massachusetts the unqualified rule of liability in the absence of negligence ‘‘is 
limited to injuries caused to the land itself, and does not afford relief for damages by 
the same means to artificial structures.” In the latter case there must be proof of 
actual negligence. Gilmore v. Driscoll, 122 Mass. 199 (1877). But in this very case 
plaintiff was held entitled to recover damages occasioned “by loss of and injury to her 
soil alone,” although there was no proof of negligence. See Gray, C. J., pp. 207-08. 

48 See ante, p. 320. 

49 See ante, p. 320, as to action against a rival claimant. 
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concerning some of the instances of absolute liability enumerated 
ante. As to the three topics just named, our purpose is to indicate, 
in a very general way, what we regard as the rule established, or 
likely to be established, by the weight of American authority. 


7. As to use of fire. Whatever the English law may be, the 
American common law is tolerably well settled. One who sets a 
fire on his own premises, indoors or out-of-doors, for a lawful pur- 
pose, is not held to insure his neighbors against damage from the 
spreading of such fire. He is not regarded as making an extra- 
hazardous use of his property, and hence acting at peril. He is 
liable only for negligence in setting or watching the fire. If he used 
reasonable care, under the circumstances, as to the place, time, and 
manner of setting the fire, and as to his preventing it from spreading, 
he is not liable®° By the weight of American authority the above 
rule of non-liability in the absence of negligence is applied to the 
use of fire for mechanical or manufacturing purposes, as well as to 
the use of fire for ordinary domestic or agricultural purposes.” 


8. As to the manufacture and storage of dangerous explosives, it 
can hardly be said that any definite rule is yet established by a 
decisive weight of authority. 

Some years ago the present writer suggested the following rule 
as likely to be established: 

One who manufactures dangerous explosives, or who stores them 
in large quantities, in such a locality or under such circumstances 
as to cause reasonable fear to persons living in the vicinity, is liable, 
irrespective of negligence in manufacturing or in keeping, for all 
damages resulting from explosion — unless the factory or the maga- 
zine is located ‘“‘so as to endanger as few persons and as little prop- 
erty as possible, and yet be reasonably accessible as a point of supply 
and distribution.” 


g. Does a person maintaining a reservoir act at peril? 

If this question must be categorically answered, an English law- 
yer would probably say “ Yes,” citing Rylands v. Fletcher, while 

°° CooLEy, Torts, 3 ed., 1221-22; Burpick, Torts, 2ed., 451; 2 JAGGARD, Torts, 
$42; BisHop, Non-Contract Law, § 833. 


51 CooLEy, Torts, 3 ed., 1224. 
% L. R. 3 H. L. 330 (1868). 
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an American lawyer would probably say ‘‘No, by the weight of 
American authority.” But both lawyers would desire further in- 
formation as to the location, purpose, size, and capacity of the 
“reservoir.” Even in England it is held that maintaining a cistern 
on the top floor of a house for the supply of water to the occupants 
does not involve absolute liability to an adjoining owner if the water 
escapes without fault. The Blake case was decided by a single 
judge. But in later cases in the higher English courts, where occu- . 
pants of the house were held barred from recovery, the language of 
the court clearly indicates that an adjoining owner would also 
have failed to recover in the absence of negligence.™ 

Where a riparian owner builds a dam across a natural water- 
course in order to utilize water for manufacturing purposes, the 
effect is to collect and maintain in the mill pond a much larger quan- 
tity of water than would otherwise be found there. But if the dam 
is carefully constructed and maintained, it is settled law in the United 
States that the builder is not liable for harm done by its giving way.® 
This, says Professor Bohlen, is ‘‘a class of case on the surface prac- 
tically indistinguishable from Rylands v. Fletcher.” ® 

A general rule enunciated by the court in Rylands v. Fletcher 

will be commented upon later. 


(To be continued.) 


Jeremiah Smith. 
CAMBRIDGE, Mass. 





% Blake v. Land, etc. Corporation, 3 T. L. R. 667 (1887); McCord Rubber Co. ». 
St. Joseph Water Co., 181 Mo. 678, 81 S. W. 189 (1904). * 

& See Wright, J., in Blake v. Woolf, [1898] 2 Q. B. 426, 428; Lord Moulton, in Rick- 
ards v. Lothian, [1913] A. C. 263, 280. 

5 See cases collected in 59 U. Pa. L. REv. 315, n. 22, and City Water Power Co. 
». City of Fergus Falls, 113 Minn. 33, 128 N. W. 817 (1910). 

% so U. Pa. L. REv. 315. 
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VOLUNTARY TRANSFERS OF ‘CORPORATE 
UNDERTAKINGS 


CORPORATION, X, has sufficient liquid assets to meet its 
obligations as they mature, and is making large net profits. 
An offer is made by Y to purchase its assets. The directors, and 
the holders of a large majority of its stock, vote to accept the offer. 
Should a court, in a suit by a minority stockholder, enjoin the pro- 
posed transfer of assets? 

Again. A corporation, X, formed in state R, has sufficient liquid 
assets to meet its obligations as they mature, and is making large 
net profits. But its business is being transacted chiefly in state S, 
and both R and S are collecting large sums in taxes from it. The 
directors, and the holders oi a large majority of its stock, wish to 
form a corporation, Y, in state S and transfer the assets of X to Y. 
If a minority stockholder objects, is there any way in which such 
object may be accomplished? ; 


I 


It has been stated that, at the common law, a corporation could 
not be dissolved without the unanimous consent of its members. 
In attempting to decide the cases, put above, it is wise to inquire 
at once whether such statement is correct. 

Two questions present themselves. First, did a corporation at 
common law have the capacity or power to dissolve itself by its vol- 
untary action? It did not. Butit did have, at common law, the 
capacity or power to surrender its corporate franchise, and when 
this surrender was accepted by the Crown (and duly enrolled) the 
corporation was dissolved." 

Second, by what human beings was the corporate power to sur- 
render its franchise to be exercised? The powers of a corporation 





1 Seé BLACKSTONE, COMMENTARIES, BookI,c. XVIII. It was indeed questioned by 
counsel in Quo Warranto v. City of London (p. 92, Pollexfen arguendo) whether a cor- 
poration had such capacity; but there seems to be no doubt of the accuracy of Black- 
stone’s statement. See 2 Kyp, CORPORATIONS, 465; GRANT, CORPORATIONS, 306; 
LINDLEY, CoMPANIES, 6 ed., 138. 
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are, at common law, vested in its members, and the decision of the 
majority of the members binds the minority and is the decision of 
the corporation. To be sure, different arrangements may be made 
in the charter or by-laws, or by statute, — on the one hand, it may 
be provided that certain corporate acts shall be done only when 
two thirds, or three fourths, or all the members agree; on the other 
hand, it may be provided that many or all the powers may be ex- 
ercised by a committee of management. But we are speaking of 
the common law. 

Thus Blackstone said that the incorporators are considered as 
one person in law, and 


“as one person, they have one will, which is collected from the sense of 
the majority of the individuals.” 2 


And again: \ 


“In aggregate corporations also, the act of the major part is esteemed 
the act of the whole. By the civil law this major part must have con- 
sisted of two-thirds of the whole. . . . But, with us, amy majority is 
sufficient to determine the act of the whole body. And whereas, not- 
withstanding the law stood thus, some founders of corporations have 
made statutes in derogation of the common law, making very frequently 
the unanimous assent of the society to be necessary to any corporate 
act (which King Henry VIII found to be a great obstruction to his pro- 
jected scheme of obtaining a surrender of the lands of ecclesiastical 
corporations), it was therefore enacted by Statute 33 Hen. VIII, c. 27, 
that all private statutes shall be utterly void whereby any grant or elec- 
tion, made by the head, with the concurrence of the major part of the 
body, is liable to be obstructed by any one or more, being the minority.” * 


Kyd, in his “ Treatise on the Law of Corporations,” published in 
1793, considered what would happen if “the acting part of the 
corporation” put the common seal to a deed of surrender, laid all 
the charters at the King’s féet, and procured the surrender to be 
enrolled. He was of opinion that thereby the corporate existence 
would have been destroyed. And he makes this comment (italics 
ours): 





2 COMMENTARIES, Book I, c. XVIII. 

’ CoMMENTARIES, Book I, c. XVIII. For further authorities in support of the text, 
see GRANT, CORPORATIONS, 68 and cases cited; LinpLEY, CoMPANIES, 6 ed., 435, 436 
and cases cited. 
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“It would no doubt be a breach of trust in the acting part of the cor- 
poration to make such a surrender without the authority of the major 
part of all the individual members.” * 


It did not occur to Kyd to doubt the propriety of a surrender, 
authorized by the major part of the members. 

Grant, in his “ Treatise on the Law of Corporations,” published in 
1850, said ® that incorporated persons can rid themselves of cor- 
porate character by surrendering their charter into the hands of 
the Crown, if such surrender be accepted, and there be due enroll- 
ment. He adds in a note: 


“The surrender must be the act of the majority of the whole corpora- 
tion, not merely of the governing body.” 


Adler, in his “Summary of the Law Relating to Corporations,” 
published in 1903, said: ® 


“All corporations, with the exception of municipal corporations, may 
surrender their charters, and (though doubt has been expressed upon 
the point) the best opinion seems to be that a surrender needs only a 
resolution of the majority like any other corporate act.” 


The doubt on the point is traceable to the case of Ward v. Society 
of Attornies.” A society had been chartered, and the corporation 
had, for value received, issued shares, upon which dividends were 
expected to be declared. A majority of the members came to be- 
lieve that it was more fitting that no profit should accrue to the 
members and voted (a) that the charter be surrendered, and (6) 
that, prior to the delivery of the deed of surrender, all the property 
of the corporation should be conveyed to trustees who should 
ultimately convey it to a new corporation so organized that the 
members would “not any longer possess any individual right of 
property in its capital or possessions, nor be entitled to derive any 
individual pecuniary advantages” from the revenues. A minority 
stockholder obtained a preliminary injunction against such transfer 


and surrender. 
The majority were proposing to give away the assets of the cor- 


poration, thus making valueless the shares of the minority. It is 
plain that such an act could not be sanctioned. 
The surrender of the charter was only to take place after the con- 





4 Vol. 2, p. 466. 5 Page 306. 6 Page 134. 7 x Collyer 370 (1844). 
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veyance of the property. If the conveyance was enjoined, that 
was an end of the matter. But the Vice-Chancellor discussed the 
power of the majority to make a surrender, and was of opinion 
(he was careful to say that he was merely stating his first impres- 
sions) that the majority had no such power. 

But this opinion was not based on the ground that the majority 
of the members of a corporation did not, at common law, have 
power to surrender its charter. It was based solely on the ground 
that the provisions in the charter of that particular corporation 
were so framed that the majority had no such power. We may 
assume that his construction of those provisions was correct; but, 
even so, it is obvious that his decision has no bearing upon the 
question before us. 





The English courts have had occasion to consider (a) corpora- 
tions created by royal charter; (0) corporations created by special 
act of Parliament; and (c) corporations created under general laws 
passed by Parliament.’ Corporations created by royal charter are 
spoken of as corporations at common law; corporations created by 
special act or under general laws are spoken of as statutory cor- 
porations.’ It is doubtful if a corporation created by special act 
could be dissolved except by statute.!° The general laws permit- 





8 This enumeration of the ways in which corporations may be created is not com- 
plete. Thus Blackstone says that there may be a corporation by prescription, “such 
as the city of London, and many others, which have existed as corporations, time 
whereof the memory of man runneth not to the contrary; and therefore are looked 
upon in law to be well created.” Commentarigs, Book I, c. XVIII. 

Thus too there is an ancient doctrine that some corporations exist by force of the 
common law alone — for example, church wardens were recognized by the courts 
as a legal unit for some purposes although they were uncharted. See BLACKSTONE, 
CoMMENTARIES, Book I, c. XVIII; Conservators of River Tone v. Ash, 1o B. & C. 
340, 383 (1829); WARREN, CASES ON CORPORATIONS, 2 ed., p. 3, note. There is some 
danger of confusion in the use of the expression “corporation at common law.” It 
might well be used to mdicate corporations which exist by force of the common law 
alone. But the English courts (as is stated in the text) have come to use it to indicate 
chartered corporations, as distinguished from statutory corporations. 

The consideration of the authorities as to corporations by prescription and cor- 
porations which exist by force of the common law alone yielded nothing of value for 
the purposes of this article; and mention of them is therefore made only in a note. 

® See Riche v. Ashbury Railway Carriage Co., L. R. 9 Exch. 224, 264 (1874); 
British South Africa Co. v. De Beers Mines Ltd., [1910] 1 Ch. 354. 

10 See LinDLEY, ComPANIES, 6 ed., 822. But cf. the general language used by 
Blackstone as to the ways in which “a” corporation may be dissolved. 
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ting the formation of corporations have express provisions giving 
the holders of three fourths of the shares of any corporation formed 
thereunder power to bring about its voluntary dissolution." 

The important fact for us from the English law’is this: a char- 
tered corporation, commonly called a corporation at the common 
law, had power to surrender its franchise to the Crown; and (in 
the absence of provisions to the contrary in the charter or by-laws 
or by statute) this power, like all other corporate powers, was 
vested by the common law in the members, and the decision of the 
majority of the members as to the exercise of this power bound the 
minority and was the decision of the corporation. 





Since the Revolution corporations have been created in the 
United States only by the legislatures of the several jurisdictions.” 
The executives have no power to grant charters of incorporation. 
We have nothing to correspond to the chartered corporations of 
England. ¢( Our corporations are statutory corporations (although, 
as a question of language, it is usual to speak of a special act by which 
a corporation is created as its charter). Until the middle of the 
eighteenth century general laws for the formation of corporations 
were rare. Therefore, in our early law, the courts had occasion to 
consider only corporations created by special act. 

Did a corporation created by special act have capacity or power 
to dissolve itself by its voluntary action? It did not. The consent 
of the legislature which had created the corporation was a condi- 
tion precedent to its dissolution. Thus a corporation was not dis- 
solved, even if it ceased to do business, disposed of all its property, 
and notified the executive department of the government that the 
charter was surrendered.¥ 





1 This is a very rough summary. For the precise provisions, see Companies (Con- 
solidation) Act, 1908, §§ 69, 182. 

2 The only qualifications to be made to this statement are (1) that there are some 
traces in our law of the ancient doctrine that corporations may exist by force of the 
common law alone (see Terrett v. Taylor, 9 Cranch. (U. S.) 43, 46 (1815); The Gov- 
ernor v. Allen, 8 Humph. (Tenn.) 176 (1847)); and (2) that some judges, in what seems 
to the writer to be an unconscious revival of this doctrine, have held that a court 
might properly treat some associations as legal units, although there was no legisla- 
tive authority therefor. See the opinion of O’Brien, J., in Hibbs v. Brown, 190 N. Y. 
167, 184, 82 N. E. 1108 (1907). Neither of these qualifications is important for the 
purposes of this article. 

18 Revere v. Boston Copper Co., 15 Pick. (Mass.) 351 (1834). For further authori- 
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If the legislature consented, that consent would be expressed by 
a statute. As a practical matter, if a corporation desired to be dis- 
solved, it would procure the passage of a statute dissolving it. 
Until general laws permitting voluntary dissolution were passed, 
that was the only method by which corporations in this country 
could be voluntarily dissolved» 

An act of Parliament dissolving a corporation is effective, with- 
out more. (up with us€under the doctrine of the Dartmouth Col- 
lege case, it was not effective unless the corporation accepted the 
act (or the state had reserved power to repeal). 

It is clear that a corporation created by special act had the 
capacity or power to accept a subsequent act by which it was dis- 
solved. A corporation created by a legislature has such capaci- 
ties or powers as the legislature intended it to have; and it may 
fairly be inferred that the legislature intended it to have power to 
accept acts which the legislature might subsequently pass respect- 
ing it. 

Therefore the question becomes: by what human beings was the 
corporate power to accept a repealing act to be exercised? y 

All that has been said above as to the power of a majority of the 
members of a chartered corporation to surrender its franchise is 





ties that the consent of the legislature was necessary, see Enfield Toll Bridge Co. ». 
Connecticut River Co., 7 Conn. 28,J45 (1828); Mechanics’ Bank v. Heard, 37 Ga. 401 
(1867); Economy Ass’n. v. Paris Ice Mfg. Co., 113 Ky. 246, 254, 68 S. W. 21 (1902); 
Curien v. Santini, 16 La. Ann. 27 (1861); Boston Glass Manufactory v. Langdon, 24 
Pick. (Mass.) 49 (1834); Town v. Bank of River Raisin, 2 Doug. (Mich.) 530, 538 
(1847); Campbell »v. Mississippi Union Bank, 7 Miss. 625, 681 (1842); Lake Ontario 
Bank v. Onondaga Bank, 7 Hun (N. Y.) 549 (1876); Norris v. Smithville, 1 Swan 
(Tenn.) 164 (1851). 

The cases of Slee v. Bloom, 19 Johns. (N. Y.) 456 (1821), and Penniman ». Briggs, 
1 Hopk. (N. Y.) 300 (1824), are not contra to the text. They turned upon the inter- 
pretation of a statute, and held that, for the sake of the remedy given to creditors by 
that statute, a cessation of business and transfer of all property might be deemed to 
be what the legislature had in mind when it spoke of “dissolution.” 

“4 Mobile & Ohio R. R. Co. v. State, 29 Ala. 573, 586 (1857); Mechanics’ Bank ». 
Heard, 37 Ga. 401 (1867); Portland Co. v. Portland, 12 Mon. B. (Ky.) 77, 79; Revere 
v. Boston Copper Co:, 15 Pick. (Mass.) 351, 360 (1834); Town v. Bank of River Raisin, 
2 Doug. (Mich.) 530, 538 (1847); Wilson v. Proprietors of Central Bridge, 9 R. I. 590 
(1870); Attorney-General v. Society, 10 Rich. Eq. (S. C.) 604, 608 (1859); Mumma ». 
The Potomac Company, 8 Pet. 281, 287 (1834). 

Of course where a corporation petitions for an act dissolving it, and such act is 
passed, the corporation is bound thereby, quite as much as if a formal acceptance were 
made after the passage of the act. 
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here pertinent. ¢The principle that, unless other provisions are 
made by statute or by the agreement of the members, all corporate 
powers are vested in the members, and that a decision of thé ma- 
jority binds the minority and is the decision of the corporation, is 
a principldas(tundamental in the law of statutory corporationgas 
in the law of chartered corporations.” 

<it follows that, at common law, a decision of a majority of the 
members of a corporation to accept an act dissolving it binds the 
minority and is the decision of the corporation> 

Reference is made to the following authorities, which are stated 
in chronological order (except that cases in the same jurisdiction 
are grouped): 

Smithv. Smith.’ The legislature had incorporated a Grand Lodge 
of Masons and the subordinate lodges composing the same. The 
Grand Lodge assumed to surrender the charter. The court was of 
opinion that the Grand Lodge was only one of the component parts 
of the corporation, that the subordinate lodges were also compo- 
nent parts, and that as a majority of those lodges had not assented 
to the surrender, the surrender by the Grand Lodge was not a 
corporate act. 


“Doubtless when the whole body of a corporation chooses to sur- 


render its rights, it is at liberty to do so, and it will be valid; but @ major- 
ity must concur who have an interest or a right (italics ours). The officers 
of a corporation, or an integral portion of it . . . are not the corporation, 
they have no right to make the surrender.” ” 


<w e are all familiar with the fact that to-day, by statute or agree- 
ment of the corporate members, the powers of a corporation are 
usually vested in directors)(the successors of a managing committee 
from the members) {put that, even where there are grants of powers 
to directors in very broad terms, the courts incline to hold that it 
was the intent to give directors only powers of ordinary management 
and that it was not the intent to take from the members the power 
to decide on “fundamental” matters. Chicago City Railway Co. 
v. Allerton. And doubtless the power voluntarily to dissolve the 
corporation would not be held to be in directors, unless there were 





% This principle is universally conceded, and the citation of authorities seems 
unnecessary. 

16 3 Desaus. 557 (1813). 

17 Pages 576-77. 18 18 Wall. 233 (1873). 
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very clear and express provisions to that effect. Jones v. Bank of 
Leadville.® 

Now Smith v. Smith has been cited as authority for the proposi- 
tion that a corporation cannot at common law be dissolved except 
by the unanimous consent of its members. But it is not an au- 
thority for that proposition, and, indeed, may fairly be cited as a 
dictum against it. When the court said that “the whole body” 
must consent, it referred to the body made up of all the lodges, 
grand and subordinate; it was simply deciding that the action of 
the Grand Lodge did not bind the other lodges. It was analogous 
to a decision that, not simply the stockholders who are directors, 
but the “whole body”’ of stockholders must decide whether there 
is to be a surrender. But if that “whole body” acted, the court 
shows plainly that it considered that a decision of a majority of its 
members would be the decision of the corporation. 

In Town v. Bank of River Raisin,” the court said that “a resolu- 
tion to surrender by the great body of the corporation,” assented 
to by the legislature, would dissolve the corporation. 

Mobile & Ohio R. R. Co. v. State." The court decided that it was 
constitutional for a legislature to require a corporation, as a condi- 
tion precedent to securing the extension of a loan from the state, 
to consent in advance to a forfeiture of its charter in case of default. 
It said, p. 586: 


“The authorities do not sustain the proposition that there is no power 
in a corporation to consent to a destruction of the corporate life by for- 
feiture or surrender. It may be that such a consent could not be given 
by a majority of the corporators, and the authorities seem to go to that 
extent.” 


The court cited two cases for this statement. One case was 
Ward v. Society of Attornies, which we have already seen is, at 
most, only an authority that the majority may not surrender the 
charter if it appears from the provisions of the particular charter 
that they were not intended to have such power. The other case 
was New Orleans R.R.Co. v. Harris,” in which the court decided that 
a stockholder in one corporation cannot be made a stockholder in 





19 10 Colo. 464, 17 Pac. 272 (1887). 
*0 2 Doug. 530, 538 (1847). 
21 29 Ala. 573 (1857). , 2 27 Miss. 517 (1854). 
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another corporation without his consent, and in which there is not 
even a dictum on the subject of dissolution. 

Lauman v. Lebanon Valley R. R. Co. The court considered 
whether, treating a sale of all the corporate property as equivalent 
to a dissolution of the corporation, a minority stockholder could 
prevent it, and decided that he could not. 


“It is of the nature of his contract with his associates, by which, 
under legislative authority, they constituted themselves into a corpora- 
tion that it is dissoluble.” 


The power of dissolution is in the majority, 


“and without it one member of a corporation would, under some cir- 
cumstances, have an almost absolute power over the investments of all 
the others.” 


Polar Star Lodge v. Polar Star Lodge.“ The Grand Lodge of 
Masons had authority to grant charters to subordinate lodges, and, 
by force of the statute, such lodges thereupon became corporations, 
the corporate existence to continue so long as such lodges remained 
under the jurisdiction of the Grand Lodge. A majority of the 
members of a subordinate lodge, X, formed another corporation, 
Y, and assumed to donate the property of X to Y. The court, at 
the instance of the minority, upset this donation. In the opinion 
there is this dictum, p. 76: 


“There is no doubt of the right of individual members to withdraw 
themselves from the lodge and from the jurisdiction of the Grand Lodge. 
And doubtless the whole of the members might do the same thing by 
their unanimous resolution. But so long as a sufficient number of mem- 
bers to represent and continue the corporation exists, it does not appear 
to us to be within the power of the majority to dissolve the corporation.” 


Trisconi v. Winship.» . A minority stockholder complained be- 
cause the majority had suspended the operations of the company, 
and voted to liquidate. The court held that he had no ground for 
complaint. 


“Section 687 of the Revised Statutes expressly authorizes three- 
fourths of the stockholders of a corporation to dissolve it altogether. . . . 
In the absence of any express statutory prohibition, a majority of the 
stockholders may wind it up, for reasons by them deemed sufficient.” 





3 30 Pa. 42, 46, 47 (1858). 
% 16 La. Ann. 53 (1861). % 43 La. Ann. 45, 49, 9 So. 29 (1891). 
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Pringle v. Construction Co.* The court said: 


“It is a fundamental principle that in a corporation organized for 
the exclusive benefit of the corporators, or stockholders, the majority 
of the members may, in their discretion, wind up its business whenever 
they deem this step to be in the interests of the whole association.” 


Considering all the Louisiana cases, it is fair to say that the 
court has not given sanction to the proposition that, at common 
law, a corporation cannot be dissolved except by the unanimous 
consent of its members. With regard to business corporations, 
the opinion of the court is expressed to the contrary. 

Abbot v. American Hard Rubber Co." The court decided that a 
certain transfer of corporate assets could not stand. In the course 
of the opinion it said: 


“Tt is certain that the officers could not directly, and without the as- 
sent of the great body of the society, dissolve it; and a majority of the 
stockholders could not do it, against the dissent of the minority.” 


In support of this statement, it cites the cases of Smith v. Smith 
and Ward v. Society of Attornies, which we have already seen do 
not justify any such statement. 

Wilson v. Proprietors of Central Bridge.?*> A majority of the mem- 
bers of a corporation voted to surrender its franchise, and the court 
decided, over the protest of a minority stockholder, that they had 
the power to make the surrender. The court considered Smith v. 
Smith and Ward v. Society of Attornies, and concluded that there 
was no authority, in cases or textbooks, that a surrender cannot 
legally be made, except by unanimous consént. 

Black v. Delaware Canal Co.?* The court said: 


“Such a radical change as the abandonment of business cannot gen- 
erally be effected by directors; their duty in most charters is to manage 
and conduct the business. It requires the action of the corporators 
themselves. In corporations where there is no provision to the contrary 
in the charter, the rule is that the majority governs. The assent of all 
is therefore not required.” 





% 49 La. Ann. 301, 303, 21 So. 515 (1897). 
27 33 Barb. (N. Y.) 578, sor (1861). 

28 g R. I. 590 (1870). 

29 22 N. J. Eq. 130, 407 (1871). 
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Nothing is said as to dissolution of the corporation, but it may 
fairly be inferred that the court would have held that the majority 
had a right to surrender the corporate franchise. 

Hancock v. Holbrook.*® ‘The court said, p. 358: 


“At the common law the right of the majority of the stock to control 
the operations and winding-up of corporations like this [business cor- 
porations], not of a public character, is undoubted.” 


Barton v. Enterprise Loan Association." The articles of asso- 
ciation provided that 


“this association shall continue in ‘operation eight years, unless the 
funds of the association shall be sufficient to pay all its debts and to re- 
deem all its stock in a shorter time.” 


The court held, of course, that this provision must be respected by 
the majority. 
Parker v. Bethel Hotel Co.” 


“An ordinary business corporation, where its charter specifies no 
definite time for its continuance, may sell its property and wind up its 
affairs, whenever a majority of the stockholders may deem it advisable.” 


State v. Woolen Mills Co.* A corporation, X, was formed, and 
nearly all its stock was subscribed. Another corporation, Y, which 
would be hurt by the competition of X, offered to let the stock- 
holders of X become stockholders of Y if they would not proceed 
with their own undertaking. The offer was open to all the stock- 
holders of X. The majority (272 shares) over the protest of the 
minority (184 shares) voted to dissolve X, and this action was 
brought to obtain a declaration that the corporation was dissolved. 
The court so declared. 


“We think there can be no doubt that the majority of the stockholders 
have the right to control the corporation, provided they act in good 
faith; that is, without any attempt to take advantage of the minority 
for the benefit of the majority.” * 


The court further said,®* that it thought this was a general rule, 
and that such rule was particularly applicable in the circumstances 
of the case, where the business of the corporation had not begun. 





80 9 Fed. 353, 358 (1881). 31 114 Ind. 226, 16 N. E. 486 (1887). 
8% 96 Tenn. 252, 273, 34S. W. 209 (1895). ™ 115 Tenn. 266, 89 S. W. 741 (1905). 
4 Pate 272. % Page 275. 
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From this review of the authorities it is seen that there are three 
decisions, Lawman v. Labanon Valley R. R. Co.,> Wilson v. Pro- 
prietors of Central Bridge,*" and State v. Woolen Mills Co.,®* that at 
common law the majority of the members of a corporation have a 
right to consent to the dissolution of the corporation, and that 
their consent binds the minority, and is the consent of the corpora- 
tion. There are no decisions to the contrary. While there are 
dicta both with and against the decisions, the weight of the dicta is 
with the decisions; and the dicta against the decisions show on their 
faces that they were made from misapprehension of such cases as 
Ward v. Society of Attornies *® and Smith v. Smith.” 

he general rule at common law is that (apart from some agree- 

nt of the members to the contrary) all corporate powers are 

vested in the members of the corporation, and that a decision of 

the majority as to the exercise of such power binds the minority. 

There is no exception to such general rule with respect to the power 
of consenting to a dissolution. 

We thus conclude our consideration of the question whether it 
is a rule of the common law that corporate consent to dissolution 
can be established only where all the members consent. The an- 
swer to that question is: No. 





We have in terms considered above only the question of the dis- 
solution of a corporation created by special act. This seemed de- 
sirable both because the question of dissolution first arose as to 
such corporations, and because general laws providing for the forma- 
tion of corporations usually provide also for their dissolution. But 
if a corporation were formed under a general law, and the common 
law of dissolution remained, the dissolution of such corporation 
would be governed by the same principles as are applicable to a 
corporation created by special act.» Thus, for example, in State v. 
Woolen Mills Co.“ the corporation was formed under a general law. 





Cin the several states of the United States there are now express 
statutory provisions respecting the voluntary dissolution of cor- 
porations. The state consents to accept the surrender on terms? 

3 30 Pa. 42 (1858). 37 g R. I. 590 (1870). 

88 r15 Tenn. 266, 89 S. W. 741 (1905). 39 x Collyer 370 (1844). 

40 3 Desaus. 557 (1813). 41 15 Tenn. 266, 89 S. W. 741 (1905). 
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There is no uniformity in these statutes, but the following classi- 
fication may be made: 

In Indiana, Iowa, and Ohio it is provided that the dissolution 
may only be by the unanimous consent of the members.” 

In Florida, Maine, Maryland, Massachusetts, Michigan, Minne- 
sota, Mississippi, Missouri, New Hampshire, Pennsylvania, Rhode 
Island, and Vermont it lies in the discretion of a court to decree a 
dissolution. The matter may be brought before the court in various 
ways, usually by vote of a majority. 

In Alabama, Arkansas, California, Idaho, Montana, North 
Dakota, Oklahoma, South Dakota, Utah, and Washington a vote 
of the holders of a specified proportion of the stock is required, and 
the matter is then brought before the court for confirmation. But 
the statutes (if they may be taken at their language value) limit the 
function of the court to determining whether the provisions of 
the statutes have been complied with.“ . 

In Arizona, Colorado, Connecticut, Delaware, Idaho, Illinois, 
Kansas, Kentucky, Louisiana, Nebraska, Nevada, New Jersey, 
New Mexico, New York, North Carolina, Oregon, South Carolina, 
Texas, Virginia, West Virginia, Wisconsin, and Wyoming a vote 
of the holders of a specified proportion of the stock is required, and 
there is no necessity of confirmatory court action.” 





# Indiana, Burns, ANNOTATED STATUTES, § 5065; Iowa, Cope, § 1617 (but it may 
be otherwise provided in the articles); Ohio, Pace & ApAMs, ANNOTATED GENERAL 
Cope, § 8741 (but see, as to buying out the minority, LAws oF 1906, p. 229). 

4 Florida, ComprteD Laws, 1914, § 2679 (majority); Maine, REvIseEp STATUTES 
OF 1904, c. 47, § 80 (majority); Maryland, Laws oF 1908, (p. 45) c. 240, §§ 51, 52 
(majority); Massachusetts, ACTS OF 1903, c. 437, § 51 (majority of each class of stock); 
Michigan, HowELL, STATUTES, 1913, §§ 13560 ef seg. (directors may petition court); 
Minnesota, GENERAL STATUTES, 1913, §§ 6636, 6637 (majority); Mississippi, CopE oF 
1906, § 932 (two thirds); Missouri, REvisED STATUTES, § 2996 (two thirds); New 
Hampshire, PuBLic STATUTES, Igo1, c. 147, § 10 (one quarter may petition court); 
Pennsylvania, 1 PurpoN, DicEst, 818 (majority); Rhode Island, GENERAL Laws, 
1909, C. 213, § 27 (majority); Vermont, Pusiic StaTuTEs, 1906, §§ 4281 ef seq. 

“ Alabama, CopE OF 1907, § 3511 (two thirds); Arkansas, Kirpy, DicEst or 
StTaTuTES, § 954 (majority); California, Cope or Crvit ProcepureE, § 1228 (two 
thirds); Idaho, REvisED Cones, §§ 5185 et seg. (two thirds); Montana, REVISED 
Cones, 1907, §§ 7323 et seg. (two thirds); North Dakota, Civil Code, Comprtep Laws, 
1913, § 4565 (two thirds); Oklahoma, REvisep Laws, ro10, § 1270 (two thirds); 
South Dakota, Civil Code, Compitep Laws, 1913, § 446 (two thirds); Utah, Com- 
PILED Laws, 1907, §§ 3661 ef seg. (two thirds); Washington, Remincton, Cope & 
STATUTES, 1915, § 3708 (two thirds). 

Arizona, Civil Code, REvISED STATUTES, 1913, § 2105 (majority); Colorado, 
Mitts, STATUTES, § 1031 (two thirds); Connecticut, Laws oF 1903, c. 194, § 29 (three 
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In Georgia the statutes do not provide any method of voluntary 
dissolution. In Tennessee the statute has been interpreted to 
give the court authority to declare a corporation dissolved, upon a 
surrender. But the statute is silent as to how the surrender may 
be made. Therefore the decision in State v. Woolen Mills Co.“ 
(noted above) is a decision on how a surrender may be made at 
common law. 


II 


<The members of a corporation may, of course, make any agree- 
ment they please among themselves (in the absence of statute) as 
to the time or mode of surrendering the corporate franchise. Such 
an agreement is not necessarily express; it may be implied if there 
be a proper basis for implication. 

It has been said that there is an implied agreement between the 
members of every corporation organized for profit that, barring 
business disaster, there shall be no voluntary dissolution except by 
the unanimous consent of the members; and the case of Natusch v. 
Irving is cited in support of this statement. Our second inquiry 
is whether such statement is correct. 

Persons who desire to associate for the conduct of a business un- 
dertaking may, by force of their own agreement, become partners; 
or they may obtain from the state the corporate franchise, in 
which case the undertaking is conducted by a legal unit distinct 
from the associates but controlled by them. 

In the absence of any agreement between the partners to the 
contrary, each partner has, at common law, the right to bind all 





fourths); Delaware, REVISED CoDE OF 1915, c. 65, § 39 (two thirds); Illinois, RevisED 
STATUTES, c. 32, 49 6 (two thirds); Kansas, GENERAL STATUTES, § 1727 in connection 
with § 1714 (two thirds); Kentucky, CARROLL, STATUTES, 1915, § 561 (majority); 
Louisiana, Act 267, 1914, § 28 (two thirds); Nebraska, REvIsED STATUTES, 1913, § 575 
(two thirds); Nevada, Revisep Laws, 1912, § 1190 (two thirds); New Jersey, Com- 
PILED STATUTES, 1910, Corporations, § 31 (two thirds); New Mexico, StaTuUTES, 1915, 
c. XXIII, § 36 (two thirds); New York, General Corporation Law (ConsoLmipATED 
Laws OF 1909), § 221 (two thirds); North Carolina, Statutes (PELL’s REVISAL, 1908), 
§ 1195 (two thirds); Oregon, Lorp, OrEGON Laws, 1910, § 6701 (majority); South 
Carolina, Crvit CopE, 1912, § 2812 (majority); Texas, Crvit STATUTES, 1911, art. 
1205 (four fifths); Virginia, CopE, 1904, 1105 a (11) (two thirds); West Virginia, CopE 
(Hogg, 1913), § 2888 (majority); Wisconsin, STATUTES, 1911, 1789 (two thirds); 
Wyoming, ComprLep STATUTES, 1910, § 4242 (two thirds). 

46 See White v. Davis, 134 Ga. 274, 67 S. E. 716 (1910). 

47 115 Tenn. 266, 89 S. W. 741 (1905). 
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the partners within the scope of the partnership business; and each 
partner has the right to dissolve the partnership. 

In the absence of any agreement between the stockholders to 
the contrary, a single stockholder has, at common law, no such 
power to bind the corporation or to dissolve it as corresponds to 
the power of a single partner. The power to bind the corporation 
is in the majority of its members; the power to dissolve it (with 
the state’s consent) is in the majority of the members. 

Ina partnership, any partner may dissolve. In a corporation, 
the majority may dissolve. If business associates were incorporated 
who would otherwise be partners, a court might conceivably have 
held that there was an implied agreement that dissolution should 
be regulated according to the common law of partnership; but a 
court could not rationally hold that there was an implied agree- 
ment that dissolution should be regulated in a manner unknown 
to the common law of corporations and unknown to the common 
law of partnerships. 

The juxtaposition of the principle that any one member may 
dissolve, and the principle that a majority of the members may 
dissolve, cannot, in the nature of rational things, produce a prin- 
ciple that there shall be no dissolution except by the unanimous 
consent of the members. 

Suppose there is an existing partnership, and the partners in- 
corporate. Any one partner has now given up his right to force a 
dissolution; he has consented to abide by the judgment of the 
majority. But there is no basis for implying an agreement on his 
part that there shall be no dissolution unless all the stockholders 
agree. 

The law has had occasion to consider joint-stock companies 
having transferable shares. These are large partnerships the or- 
ganization of which is usually so molded as to produce without 
incorporation (so far as that is legally possible) facilities which 
approximate the facilities obtained through incorporation. May 
any member of a joint-stock company dissolve it? The courts 
might, within the bounds of reason, have held that there was a 
sufficient basis for implying an agreement that the question of 
dissolution should be decided as though the members were in- 
corporated. But Lord Eldon, while he insisted that the member 
who desired dissolution should satisfy the common-law require- 
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ment of giving notice to all the partners, was of opinion that any 
member did have the partner right of bringing about a dissolu- 
tion; “* and in Massachusetts the court was of like opinion.*? If 
the member of a joint-stock company retains his individual right 
to bring about a dissolution, and does not even subject himself to 
the will of the majority, is it proper to hold that a member of a 
business corporation has impliedly agreed that, even if he is one 
of a majority that desires to dissolve, the decision of such majority 
shall be subject to veto by any one of the minority? 

It is also pertinent that the law has never been quick to imply 
agreements between partners varying the common law as to dis- 
solution} In Crawshay v. Manle,® Lord Eldon said: 


“Without doubt, in the absence of express, there may be an implied 
contract as to the duration of a partnership; but I must contradict all 
authority if I say that wherever there is a partnership, the purchase of a 
leasehold interest of longer or shorter duration is a circumstance from 
which is to be inferred that the partnership shall continue so long as the 
lease. On that argument, the court holding that a lease for seven years 
is proof of a partnership for seven years, and a lease of fourteen of a 
partnership for fourteen years, must hold, that if the partners purchase 
in fee simple, there shall be a partnership forever.” 


Gimilarly, if the associates procure from the state a corporate 
franchise for a term of years or in perpetuity, this is simply a con- 
venient instrument for the conduct of business and affords no 
proper basis for implying an agreement between the associates that 
this franchise is not to be surrendered except by unanimous consent. 

The fact of accepting a franchise which may at the common law 
be surrendered by the majority cannot be a proper basis for im- 
plying an agreement that it shall not be surrendered except by 
unanimous consent. 

We turn now to the case of Natusch v. Irving.” A prospectus 
was issued for the formation of an unincorporated company to 
grant fire and life insurance, with a capital divided into fifty thou- 
sand shares. Plaintiff subscribed for fifteen shares, paid the re- 





48 See Van Sandau v. Moore, 1 Russ. 441, 463 (1826); LinpLEy, CoMPANIEs, 6 ed., 
820. 

49 See Tyrrell ». Washburn, 6 All. (Mass.) 466, 474 (1863). 

50  Swanst. 495, 508 (1818). 

51 Gow, LAW of PARTNERSHIP, 3 ed., Appendix, Item No. VI. 
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quired deposit, insured his life in the company, paid the insurance 
premium, and was willing to execute a proper deed of settlement. 
The majority of the members then undertook to carry on the ad- 
ditional business of marine insurance. The directors informed 
plaintiff that, if he was dissatisfied with the course the majority 
proposed to pursue, he might receive back his deposit and interest, 
and also have his life-insurance policy canceled and the premium 
returned. The plaintiff thereupon filed his bill against the presi- 
dent and directors for an injunction to restrain them from carry- 
ing on the business of marine insurance in the name or on the ac- 
count of the company and from applying the capital of the com- 
pany to any such purpose. Lord Eldon granted the injunction. 

Here a minority shareholder was allowed to block the majority. 
Why? The associates had agreed upon a defined business venture. 
The plaintiff had consented to participate in that defined venture — 
he had not consented to participate in any ventures the majority 
might determine. He could not be embarked upon a strange ven- 
ture; he could not be made a shareholder in a company having 
different purposes from those to which he had agreed. 

No one questions the soundness of this decision. Natusch v. 
Irving was the case of an unincorporated company, but the prin- 
ciple is applicable to members of an incorporated company and 
has repeatedly been so applied. 

The decision is that the company cannot proceed to accomplish 
purposes different from the original purposes without the unani- 
mous consent of the members. It is sometimes cited as though 
the decision was that the company must proceed to accomplish 
the original purposes until there is unanimous consent to stop. 
This is a grave misapprehension. . 

What can be done in such a situation? The minority can pre- 
vent the majority from proceeding to accomplish the different 
purposes. But if the majority believe that it is not wise to proceed . 
further under the original plan, they may dissolve the company 
and liquidate its affairs. This will put them to considerable expense 
and trouble. They cannot simply determine, by their own appraisal, 
how much the plaintiff shall receive on such liquidation and rid - 
themselves of him by paying him such amount. He has a right to 
insist that the liquidation proceed according to law. But that is 
the extent of his right. 
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It is plain that this was the way the matter lay in Lord Eldon’s 
mind. A misapprehension of this case is so fatal to proper an- 
swers to the questions considered by this article that the pertinent 
parts of the opinion will be given in full (italics ours). 


“An offer is made to the plaintiff that he may receive back his de- 
posit with interest from the date of the payment, and he is desired to 
consider himself as having received notice thereof. But it is not, I ap- 
prehend, competent to any number of persons in a partnership (unless 
they show a contract rendering it competent to them) formed for speci- 
fied purposes, if they propose to form a partnership for very different 
purposes, to effect that formation by calling upon some of their partners 
to receive their subscribed capital and interest and quit the concern; 
and, in effect, merely by compelling them to retire upon such terms, so 
to form a new company. This would as to partnership be a most dan- 
gerous doctrine. Where a partnership is dissolved (even where it can 
be in a sense dissolved the instant after notice to dissolve is given) i 
must still continue for the purpose of winding up its affairs, of taking and 
settling all its accounts, and converting all the property, means and assets 
of the partnership existing at the time of the dissolution, as beneficially as 
may be for the benefit of all who were partners, according to their respective 
shares and interests; and the other partners cannot say to him, to whom they 
have given an offer of his deposit and interest, ‘Take that, and we are a new 
company,’ keeping the effects, means, assets and property of the old, as the 
property of the new partnership. 

“The company will indemnify the plaintiff against loss by its trans- 
actions already had, or hereafter to be had, not for the specified pur- 
poses of the institution. But the right of a partner is to hold to the 
specified purposes his partners, whilst the partnership continues, and not 
to rest upon indemnities with respect to what he has not contracted to 
engage in. 

“A dissatisfied partner may sell his shares for double what he originally 
gave for them. But he cannot be compelled to part with them for that 
reason; it may be his principal reason for keeping them, having the 
. partnership concern carried on according to the contract. The original 
contract and the loss which his partners would suffer by a dissolution is 
his security that it shall be so carried on for him and them beneficially, 
and with augmented improvement in the value of his shares and their 
shares.” ® 


Zn a word, the minority shareholder can say to the majority: 
“Proceed under the original plan, or dissolve.” This is an entirely 
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different proposition ‘from permitting him to say to the majority: 
“Proceed under the original plan until I say the word to quit.” § 


III 


We return to the first case put at the opening of the article. A 
corporation, X, has sufficient liquid assets to meet its obligations 
as they mature, and is making large net profits. An offer is made 
by Y to purchase its assets. The directors, and the holders of a 
large majority of its stock, vote to accept the offer. Shoulda court, . 
in a suit by a minority stockholder, enjoin the proposed transfer 
of assets? : 
<The courts have sometimes reasoned thus: at common law a 
corporation may not be dissolved without the unanimous consent 
of its members; a transfer of all the assets is equivalent to dissolu- 
tion; therefore at common law a corporation may not transfer all 
its assets without the unanimous consent of its members. 

Of course a surrender of the corporate franchise and a transfer 
of all its assets are different things, and there is authority for the 
proposition that, although by statute a corporation may not be 
dissolved except by unanimous consent of its members, neverthe- 
less a majority may transfer all its assets. But no conclusion 
reached in this article is dependent on this distinction, — we will 
assume that a surrender of the corporate franchise and a transfer 
of all its assets are so closely associated that they should be gov- 
erned by the same rules. 

At common law the surrender may be made on a vote of the 
majority of the members; then the transfer may be made by like 
vote. 

The power of the majority to transfer corporate assets was con- 
sidered in Treadwell v. Salisbury Mfg. Co.* The plaintiffs, as trus- 
tees, held stock in the Salisbury Manufacturing Company, a corpora- 
tion. . A majority of the stockholders voted to authorize the directors 
to sell, at public or private sale, all the property of the corporation 
connected with the manufacture of goods providing, ‘‘that in case 
a sale be made to a new company, provision shall be made that 
the stockholders in this company, at the time of such sale, shall 





88 Beidenkopf v. Insurance Co., 160 Iowa 629, 142 N. W. 434 (1913). See also 
Treadwell v. Salisbury Mfg. Co., 7 Gray (Mass.) 393, 406 (1856). 
54 7 Gray (Mass.) 393 (1856). 
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have a right to take an interest in the new one, in proportion to 
their respective interests in this.” The plaintiffs averred that the 
directors proposed to sell such property, at private sale, to a new 
corporation composed mainly of the members of the old corpora- 
tion, for $250,000 payable in stock of the new corporation, and 
that this stock was to be divided among the stockholders of the old 
corporation. 

The court seems to have accepted the contentions of the defend- 
_ ants as to the financial condition of the corporation. It was sol- 
vent; it could pay its debts and have a surplus “if prudently and 
discreetly conducted”; but a large amount of additional capital 
was needed for the successful prosecution of the business; the old 
corporation had great difficulty in procuring money; the proposed 
arrangement was, in the judgment of the directors, “the only proper 
and feasible course,” and, if it were not adopted, the corporation 
‘must stop business.” © 

The court said: 


“We entertain no doubt of the right of a corporation, established 
solely for trading and manufacturing purposes, by a vote of the majority 
of their stockholders, to wind up their affairs and close their business 
if in the exercise of a sound discretion they deem it expedient so to do. 
At common law, the right of corporations, acting by a majority of their 
stockholders, to sell their property is absolute, and is not limited as to 
objects, circumstances, or quantity.” * 


The court also said: 


“By accepting a charter, they do not undertake to carry on the busi- 
ness for which they are incorporated, indefinitely, and without any regard 
to the condition of their corporate property. . . . Upon the facts found 
in the case before us, we see no reason to doubt that the vote of the ma- 
jority of the stockholders, for the sale of the corporate property, and the 
closing of the business of the corporation, was justified by the condition 
of their affairs.” >” 


his case has frequently been cited as establishing the proposi- 
tion that the holders of a majority of the stock may cause the 
corporate assets to be transferred if the corporation is in financial 
embarrassment. But the court expressed its opinion in favor of 
the large proposition that the majority could transfer all the cor- 
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porate assets whenever they deemed it expedient to do so. The 
majority must act fairly toward the minority; it is pertinent to 
inquire if the majority have any legitimate business reasons for 
making the transfer; in its examination of the facts, the court found 
there was a legitimate business reason. This opinion cannot justly 
be interpreted as stating that a majority may cause the corporate 
assets to be transferred only in case the corporation is financially 
embarrassed. Such embarrassment may be a legitimate reason for 
the transfer; but there may be legitimate reasons unconnected with 
financial embarrassment. > 

Shortly before the Treadwell case, Kean v. Johnson ® had been 
decided. The legislature of New Jersey authorized X, a railroad 
corporation, to purchase the road of Y, another railroad corpora- 
tion. X took a conveyance authorized by the holders of a ma- 
jority of the stock of Y. A dissenting stockholder of Y prayed 
that this conveyance be upset. As the Chancellor had been con- 
cerned in the cause as counsel, the matter was referred to a master, 
who advised that a demurrer to the bill should be overruled. 

One possible interpretation of the master’s report is that he was 
of opinion that as Y was a public-service corporation, its assets could 
not be transferred without the consent of the state; that the state 
could condition its assent in any way it saw fit; and that a proper 
construction of the legislativé act showed that the legislature au- 
thorized the transfer only if all the stockholders of Y assented. 

But the master’s report may be interpreted as expressing the opin- 
ion that the legislature intended the sale to be made only if the 
rights of the stockholders, whatever they were by agreement between 
themselves, were respected; and that by agreement between them- 
selves a sale of the assets of Y was not to be made, so long as it was 
prosperous, except by the unanimous consent of its members. We 
will adopt this interpretation of the report. 

If, the master said, the stockholders 


“had any right as partners or beneficiaries, it would seem to be this, 
that their money should be devoted to that use, and never employed 
in any other, nor returned to them before they desire it.” *® (Italics ours.) 


“The mere statement of the proposition,” said the master, 
seemed to him to prove it. But, with deference to the learned 
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master, it must be said that he treated as the same two things 
which are radically different. 

If associates have contributed their money for the prosecution 
of one enterprise, of course the majority cannot vary that enter- 
prise. If a stockholder has invested his money in a corporation 
authorized to run a railroad from A to B, the majority have no 
authority to vary the enterprise so that the railroad shall run 
from A to C. And if there is one corporation, Y, authorized to 
run a railroad from A to B, and another corporation, X, authorized 
to run a railroad from B to C, the majority of Y have no authority 
to consolidate the assets and stocks of X and Y, so that a person 
who consented to become a stockholder in Y shall find himself a 
stockholder in the consolidated corporation. 

But it is a radically different matter to hold that, if persons be- 
come the stockholders of a corporation, Y, authorized to run a 
railroad from A to B, and the holders of a majority of the stock. 
come to believe, for legitimate business reasons, that it is wise to 
sell the corporate assets, nevertheless a minority stockholder shall 
have the right to compel them to continue with the enterprise, 
until he desires the return of his money invested in the enterprise. 

If, said the master, the majority may sell the corporate assets 
when they see what they deem to be a better investment for their 
money, the minority must either join in the new enterprise “or 
take back their money to lie profitless on their hands, until they 
find another investment.” ® The master apparently regarded this 
as a great evil, and thought any such rule of law would deter per- 
sons from making corporate investments. But if the matter is to 
be viewed from the point of view of public policy, ‘consider the 
effect of the master’s doctrine upon the majority. If the majority 
believe that it is wise, for business reasons which seem to them 
plain, to terminate the venture, any minority stockholder is (under 
this doctrine) entitled to say to them: ‘As a question of judg- 
ment, you may be right and I may be wrong; but I have a legal 
right to be wrong, and I propose to stand upon that right.” The 
dread of being obliged at a future date to reinvest his money might 
have some slight effect upon deterring an investor from making a 
corporate investment; but the dread of being obliged to continue 
the enterprise indefinitely, even if the majority believed there 
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were legitimate business reasons for ending it, would have a much 
greater effect in deterring corporate investments. 

Moreovera majority have a power at common law to surrender 
the corporate franchise. It cannot rationally be held that the trans- 
fer of the corporate assets requires any authorization in excess of 
that required for the surrender of the corporate franchise. Persons 
who become stockholders in a corporation must be taken to have 
contemplated that their affairs should be regulated by the common 
law, unless they show a contrary intent. 
v4 “The contract between the parties is,” said the master, ‘that 
so long as the affairs of the corporation are prosperous, it shall 
go on unless all consent to the contrary.”’ But what basis is there 
for such a dictum? If the corporation becomes insolvent, the sale 
of assets becomes a question affecting creditors rather than stock- 
holders: why should the power of the majority of stockholders to 
make a sale arise only when that condition is approached? The 
legal right of the minority to insist upon his own judgment, though 
it be wrong, admittedly ceases when disaster approaches. It is 
not good sense to hold that he may insist upon his own judgment 
until disaster approaches. 

All questions involving an exercise of business judgment to be 
decided by the stockholders are to be decided by a majority vote. 
When to stop is as much a question of business judgment as how to 
proceed. 

Perpetuity or disaster. The doctrine of:the master that the 
members are to be deemed to have agreed that the corporate en- 
terprise should be continued forever, or until disaster approaches, 
‘finds no support in public policy, or in the common law, or in busi- 
ness sense. 

In Black v. Delaware Canal Co.,°! Chancellor Zabriskie strongly 
criticised this doctrine. 


“There is no case that holds that a majority of corporators, when a 
time is not specified for which the enterprise must be continued, may 
not abandon the enterprise and sell out the property of the company. 
The dictum of Parker, Master, in Kean v. Johnson, is the only authority 
which I find in support of the doctrine. . . . Becoming incorporated 
for a specified object, without any specified time for the continuance 
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of the business, is no contract to continue it forever, any more than 
articles of partnership without stipulation as to time.” ® 


The corporation involved in the litigation before the Chancellor 
was a prosperous corporation. 

t is submitted that the holders of a majority of the stock of a 
corporation organized for profit have the power to cause a transfer 
of all the corporate assets and a distribution of the proceeds (after 
satisfying creditors) to the stockholders whenever, for legitimate 
business reasons, they deem such a course wise. Financial em- 
barrassment is not the only legitimate business reason for such a 
transfer. If such a corporation is engaged in a public employment, 
the consent of the state to the transfer becomes necessary; but 
this is simply an additional requirement, and in no wise affects the 
relation of the majority of the stockholders toward the minority.) 





(Some questions remain as to the mode of such transfer. 

1. Each minority stockholder should receive in cash his fair 
proportion of the price paid for the corporate assets, if he desires 
cash.> In the Treadwell case, the purchasing corporation was to 
pay nothing but stock; the selling corporation simply proposed to 
sell such shares as the minority were unwilling to receive and to 
give the proceeds of those shares to the minority. This strikes 
the writer as unfair. The corporate assets, as a whole, might have 
a market value of $250,000, but if this is paid in stock having a 
par value of $250,000, and some of that stock is then sold, it does 
not follow that this minority stock will bring par in cash — it 
probably will not.<The price must be a fair price, and it should be 
computed on a cash basis. Then all stockholders may use their 
cash to make such new investments as they please. If the majority 
wish to use their cash to purchase stock in the purchasing corpora- 
tion, it is proper for them to do so. Therefore it is proper 
for the purchasing corporation to give an option of its own stock 
instead of cash to those of the stockholders of the selling corpora- 
tion who desire it> 

In Kean v. Johnson no provision was made for the minority 
stockholder to receive anything but the stock of the purchasing 
corporation. 
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ge. The terms of the sale should not be more advantageous for 
the majority stockholders than for the minority. The majority 
must not, directly or indirectly, appropriate the corporate assets 
to themselves. Therefore if the purchasing corporation offers any 
option or right to the majority stockholders, it must offer such 
option or right to all the stockholders. 

3- On the dissolution of a partnership, the court usually orders 
the partnership assets to be sold at public auction, unless all the 
partners have otherwise agreed. But the power of a single partner, 
we have already seen, is much greater than the power of a single 
stockholder. As the majority stockholders may determine whether 
the corporate assets are to be transferred, they should also deter- 
mine on what terms the transfer is to be made. A specific offer is 
made for the corporate assets. The question is: should that offer 
be accepted? The majority should have power to close with the 
offer. 

A prospective purchaser may be willing to pay a specified price, 
if the corporation will contract to convey for that price. But it 
by no means follows that he will be willing to make that offer at 
public auction when he is exposed to the competition of others. 

It is common experience that sales at public auction are usually 
not so advantageous to the seller as private sales. The majority 
of the stockholders should not be stripped of the power of making 
a private sale. 

If a minority stockholder questions the propriety of a private 
sale the court must inquire whether the price is a fair one — 
whether there is so great a chance that the property will bring more 
at a public sale than at this private sale that it should not abide by 
the judgment of the majority as to the mode of sale. y 





It is impossible within the scope of this article to discuss ade- 
quately all the authorities. In support of the opinion of the master 
in Kean v. Johnson, see Abbot v. American Hard Rubber Co.,® 
People v. Ballard,“ Forrester v. B. & M. Co.,* Theis v. Spokane 
Gas Co. 

On the other hand, the reasoning of the court in the Treadwell] 
case has often been approved, and in some recent cases the courts 
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have recognized that the majority may cause all the assets of a 
corporation to be sold, even if the corporation is prosperous, and 
that the sale may be a private sale. See Beidenkopf v. Insurance 
Co.," Bowditch v. Jackson Co.® 










IV 


We return to the second case put at the opening of this article. 
A corporation, X, formed in state R, has sufficient liquid assets to 
meet its obligations as they mature and is making large net profits. 
But its business is being transacted chiefly in state S, and both R 
and S are collecting large sums in taxes from it. The directors 
and the holders of a large majority of its stock wish to form a 
corporation, Y, in state S and transfer the assets of X to Y. Ifa 
minority stockholder objects, is there any way in which such ob- 
ject can be accomplished? The writer knows of no way in which 
this object can surely be accomplished; but if the suggestions made 
below are sound, the majority may either (1) accomplish this ob- 
ject, or (2) retire with the value of their shares in cash. 

A transfer of the assets of X to Y at private sale should, it is 
submitted, be enjoined. X and Y are controlled by the same 
human beings — they are on both sides of the bargain. There 
are no two legal units dealing with each other dt arms’ length, each 
selfishly striving to make the best terms possible. To permit such 
private sale would be to permit the majority to appraise the cor- 
porate assets at their own figure and to give the minority stock- 
holder only his share in the value of the assets as so appraised» 
In Natusch v. Irving, Lord Eldon said that it was not competent 
for a majority of partners, who proposed to form a new partner- 
ship on different terms, “to effect that formation by calling upon 
some of their partners to receive their subscribed capital and in- 
terest and quit the concern; and, in effect, merely by compelling 
them to retire upon such terms to form a new company.” Such 
summary liquidation, at values fixed by the say-so of the majority, 
is not permissible. There must be a winding-up under the rules 
of law, and such winding-up must include “converting all the prop- 
erty, means and assets of the partnership existing at the time of 
dissolution, as beneficially as may be for the benefit of all who were 
partners.”’ 4 
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he associates have disagreed. The minority believe that a 
further prosecution of the venture, under the original terms, is 
wise; the majority do not. Under these circumstances the majority 
have the right to say whether the venture, under the original terms, 
is to be terminated; but, if it is terminated, the minority as well as 
the majority must be given a chance to bid for the assets. The 
majority must take the risk of losing control of the assets. .There- 
fore the sale must be at public auction. If Y wins the assets, it 
must be because Y has outbid all others at such a sale. 

There are two other requirements which, it is submitted, the 
majority should satisfy. 

First. If the assets are exposed to sale at public auction, there 
is danger that there will not be any active competition from any 
outsiders against the bidding by Y and that the minority stock- 
holders will not have the means to make effective competition. 
The result would be that the assets would go for a low figure, and 
the minority stockholders would receive only their share of the 
small proceeds realized by the sale. If this were permitted, it 
would put the majority in a position to say to the minority: con- 
sent to the variation of the original agreement with us, or we will 
sell all the assets at auction, buy at a low figure, and you will have 
nothing but your share of the small proceeds. This would subject 
the minority to great pressure to consent to the variation of the 
original agreement. This could, and should, be prevented by fix- 
ing an upset price which the court (if the matter is tested) finds is 
the present value in cash of the assets, treated as the assets of a 
going concern. 

Second. The minority (who waive the right to bid, or to be in- 
terested in any bid, adverse to the majority) should have the right 
to subscribe to the securities of Y on the same terms as those en- 
joyed by the majority. 

Under these conditions the liquidation sale would be conducted 
in a manner entirely fair to the minority. If a shareholder desires 
it, he retires with the fair value of his share in cash. If he wants 
to go on with the new venture, on equal terms with the others, he 
stands no danger of being squeezed out. If he wants by himself 
or with associates to bid for the assets, that is open to him. 
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There are two cases which are sometimes spoken of by lawyers 
as holding that there can be no sale of the assets of a prosperous 
corporation to another corporation controlled by the majority — 
Theis v. Spokane Gas Co. and Riker & Son Co. v. United Drug Co.”§ 

In Theis v. Spokane Gas Co. three financial houses desired to 
purchase all the bonds and stock of a corporation. They pur- 
chased all the bonds and all the shares of stock except eight, but 
the holder of the eight refused to sell. By statute the holders of 
two thirds of the stock could institute proceedings for voluntary 
dissolution; if specified acts were done the statute provided that 
the court ‘‘must” decree dissolution. The holders of two thirds 
of the stock voted to sell the corporate assets, and they were sold 
at public auction to a representative of the majority; it was in- 
tended that he should transfer the assets to a new corporation, 
and that the owner of the eight shares should be excluded from 
any interest in the new corporation. The appellate court upset 
the transfer. 

The writer cordially agrees with this result. It follows from 
what has been said above that such a transfer was made in a manner 
that was not fair to the minority stockholder. 

But the court said many things which, it is submitted, are errone- 
ous. “Itis conceded,” said the court, ‘‘that at common law a corpo- 
ration had no power to dissolve except by universal consent of stock- 
holders.” In the first part of this article we carefully examined the 
common law on this point and found that, contrary to what the 
court here says, at common law the majority of the members had 
power to surrender the corporate franchise. This statement was 
made at the opening of its discussion of the law applicable to the 
case, — the court started with a conception fundamentally wrong. 

The court quoted extensively from Kean v. Johnson and adopted 
the conception that the stockholders of a corporation impliedly 
agree with each other that the assets of the corporation shall not 
be sold, so long as it is prosperous, without unanimous consent. 
If one starts with the conception that the corporate franchise can- 
not be surrendered without the unanimous consent of the mem- 
bers, it is easy to adopt the second conception that the assets may 
not be transferred without unanimous consent. As, however, a ma- 
jority of the members have a right at common law to surrender the 


7 79 N. J. Eq. 580, 82 Atl. 930 (1911). 





69 34 Wash. 23, 74 Pac. 1004 (1904). 
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‘corporate franchise, it is not rational to imply an agreement be- 
tween the members, from the mere acceptance by them of the cor- 
porate franchise, so surrenderable, that the assets shall be trans- 
ferred only on unanimous consent. 

The court concluded that the statute permitting voluntary dis- 
solution should be taken to alter the common law only in a case 
where the business was to be discontinued. There must be dis- 
integration, a discontinuance of the business to make it a dissolu- 
tion ‘‘within the meaning of the statute.” 

This comes close to holding that the rights of the minority stock- 
holders are, notwithstanding the statute, the same as they are at 
common law. It is submitted that such a construction was un- 
justified; but whether it was justified or not is not the main ques- 
tion which interests us. Assume it is proper to construe the statute 
as not (for the purpose in hand) altering the common law. The 
question remains: What was the common law? And the answer of 
the court to that question was wrong. 

here is danger that Theis v. Spokane Gas Co. may be regarded 
as an authority that no dissolution is a bond fide dissolution un- 
less there is a disintegration of the business. 

Any such doctrine would be so destructive of values as to be very 
deplorable. All courts have heretofore concurred in holding that, 
certainly if the corporation were” financially embarrassed, the 
majority may cause the corporate assets to be transferred. The 
very idea of such a transfer is to prevent disintegration and a dis- 
continuance of the business... The assets are transferred with in- 
tent that the business shall be continued by another legal unit. 
The fact that the purchasing corporation is controlled by the 
majority in the selling corporation does not make the transfer 
objectionable.”! 

So where the assets of a prosperous corporation are transferred 
to an outside pockeugiihe first case put in this articleXthey are 
of course transferred with intent that the business shall be g¢on- 
tinued by another legal unit. 

Now if the assets of a prosperous corporation are bought in by 
the majority of the stockholders at a sale by public auction (under 
the safeguards suggested above), what ground is there for the 





7. Treadwell v. Salisbury Mfg. Co., 7 Gray (Mass.) 393 (1856); Phillips ». Provi- 
dence Steam Engine Co., 21 R. I. 302, 43 Atl. 598 (1899). 
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charge that this is not done in good faith? To use a term like 
“good faith” with a vague moral flourish is very unfair. The 
question whether the majority have acted properly depends on 
the answer to two specific questions. First, had they a right to 
cause the assets to be so offered for sale? Second, had they a right 
to bid at such sale? 

The person to conduct the sale should be selected by the cor- 
porate officers. If there were any question of the. independence of 
this person, no doubt the court would enjoin a sale until a proper 
person was selected. But this point presents no real practical 
difficulty. And if the sale is being properly conducted, it is sub- 
mitted that there is no valid objection to any stockholder partici- 
pating in the bidding. In sales of partnership property, on dissolu- 
tion, the usual course is for all partners to have leave to bid. 

Therefore we are remitted to the first question: Did the majority 
have a right to cause the assets to be offered for sale? Did the 
majority have the power to bring to a termination the conduct of 
the enterprise by this corporation? It is submitted that they did, 
and that their hope of resuming control of the assets through pur-: 
chase at the sale and using those assets in what they believe will 
be a more advantageous manner carries with it no taint of impro- 
priety. They have the control under present conditions; they are 
risking that control in the hdpe of getting better condition 

In Riker & Son Co. v. United Drug Co."Sthe directors of the 

nited Drug Company, a New Jersey corporation, were of opinion 
that it was desirable that all the assets of the New Jersey corpora- 
tion should be transferred to a Massachusetts corporation formed 
primarily for the purpose of receiving such assets and continuing 
the business. The plan proposed that the assets should be paid 
for “by delivering to the holders of stock of the New Jersey 
corporation in exchange for that stock shares of the stock of the 
Massachusetts corporation.” 

The court treated this as amounting to a consolidation of the 
New Jersey corporation with the Massachusetts corporation; held 
that there was no authority for the consolidation of a New Jersey 
corporation with a foreign corporation; and enjoined the holding 
of a meeting of the stockholders to vote upon dissolving the New 
Jersey corporation as a part of this plan. (In New Jersey the 
72 9 N. J. Eq. 580, 82 Atl. 930 (1911). 
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holders of two thirds of the stock may voluntarily dissolve the 
corporation.) 

Thigplan was doubly objectionable. It was proposed to transfer 
the assets at private sale to a corporation which would be con- 
trolled by a majority of the old stockholders; and the considera- 
tion was to be the stock of the new corporation. 

It is unlawful that a stockholder should, directly or indirectly, 
be embarked upon a venture different from that to which he agreed. 
If the assets and stocks of corporations X and Y are consolidated. 
so that a stockholder of X finds himself a stockholder in the con- 
solidated corporation, he has been so embarked. If the assets of 
a New Jersey corporation are transferred to a Massachusetts cor- 
poration, and the stockholder in the New Jersey corporation finds 
that all he has is a right to stock in the Massachusetts corporation, 
he has been so embarked. 

To this all would agree. But we find this language: 

“The prime purpose of the scheme . . . is not the winding up of the 
New Jersey corporation and the distribution of its assets, or the pro- 
ceeds of the sale thereof, among its stockholders, but the absorption of 
that company by the Massachusetts corporation, the transfer not only 
of its assets but of its business, to that corporation, and the future carry- 
ing on of that business by the Massachusetts corporation under the name 
of the defendant company. The scheme, in its essence, whatever it. 
may be in form, is not a plan for the re-organization of the New Jersey 
company, nor even for the winding-up of its business and its dissolution 
within the meaning of the latter word as used by our Corporation act, 
but is a scheme for its merger into or consolidation with the Massachu- 
setts corporation. . . AThe scheme, in the carrying out of which the 
dissolution of the company is a proposed step, is a fraud upon the statute 
(the word is used in a legal, not a moral, sense).”’ 7 


Would the New Jersey ‘court say that a sale at public auction, 
with the safeguards suggested above, was a fraud on the statute? 

It is submitted that such a sale would not be a fraud on the 
statute, or on the minority stockholders. If, indeed, at common 
law a minority stockholder has the right that his money shall not 
be returned to him before he desires it, and the statute has not 
changed the common law, such a sale should be enjoined. But 
this rule, stated by the master in Kean v. Johnson, was repudiated 
in Black v. Delaware Canal Co.” 





7% Pages 582, 583. 4 22 N. J. Eq. 130 (1871). 
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That is the nub of the whole matter. If a minority stockholder 
has such a right, then he has a strangle hold. But if not, then 
while he may insist, on his side, that there be no variation in the 
terms of the undertaking by the corporation of which he is a mem- 
ber, the majority, on their side, may insist that the undertaking, 
as so conducted, be brought to a termination. The right of the 
minority that there shall be no change is balanced against the 
right of the majority that there may be a termination. 

The right of the minority that there should be no change has 
always been clear, and conceded by everyone. The right of the 
majority to terminate has been clouded by misstatements and 
cumulative misconceptions. But the majority did have that 
right at common law. Nor has this been essentially altered by the 
statutes; the statutes may make, for example, two thirds necessary 
to a dissolution, where any majority was sufficient at common 
law; and it may be that such statutes should be construed to re- 
quire that a sale made as a step preliminary to dissolution should 
be authorized in the same manner as a dissolution; but this is the 
extent of the statutory changes. 

The right of the minority that there shall be no change while 
the corporation continues to conduct the undertaking must not 
be infringed, directly or indirectly. But the right of the majority 

' to terminate the conduct of the undertaking by the corporation is 
entitled tq equal respect, and must not be infringed, directly or 
indirectly. 





This is a subject fit for a treatise. It would be interesting to 
speak of the lease of corporate assets; of the statutes that have 
been passed in some states giving the majority a right to purchase 
the shares of minority stockholders; of agreements that may be 
included in organization papers which will make plain the right of 
the majority to sell the corporate assets; and of the possibility of 
amending organization papers so as to introduce such agreements. 
But to speak of these matters would be to prolong this article to 
altogether undue length. 

Edward H. Warren. 
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Tue Law ScHoor. — A matter that should be of particular interest 
to the profession of law generally is the memorial pamphlet to Dean 
Thayer recently published by the Harvard Law School Association. 
The pamphlet is intended to describe Thayer’s work as Dean and as 
law teacher, and the work of the School under his leadership. It con- 
tains a reproduction of the portrait that now hangs in Langdell Hall, 
together with a note of the proceedings on its presentation to the School, 
Mr. Dunbar’s sketch of Thayer’s life, Thayer’s last report as Dean to 
the President of the University, reprints of his articles “Public Wrong 
and Private Action,” “Judicial Administration,” “Observations on the 
Law of Evidence,” and “Liability Without Fault,” and an account of 
Roscoe Pound, Thayer’s successor in the Deanship. Dean Pound’s brief 
address on the acceptance of the portrait is noteworthy: 


“‘The law teachers of the second third of the nineteenth century, whose por- 
traits hang in the reading room of Austin Hall, had to do with a body of rules 
received from the mother country, which, though they had been selected and 
adapted to America, were received and conceived of as rules, proved by their 
antiquity and justified in that they afforded a certain basis for human conduct 
even if sometimes an arbitrary one. It was enough for this generation of 
teachers to take the body of legal rules as they found it, to arrange if for conven- 
ient exposition, and to set forth these rules in such form as to enable the student 
to grasp them. We were still primarily an agricultural country. Problems of 
urban life were not of moment until after the Civil War, and were not pressing 
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till the last decade of the century. A body of rules governing property and con- 
tract and the relatively simple wrongs known to a simple, homogeneous, law- 
abiding community sufficed for a legal system. 

“The law teachers of the last third of the nineteenth century, whose portraits ° 
hang in this hall, had a more difficult task. It was for them, as for their prede- 
cessors, to expound a received body of law. But they could not take it wholly 
as they found it, nor could they be.content with the relatively crude systematic 
arrangement of the law which sufficed for their predecessors. In all but a few 
jurisdictions the system of elective judges had gradually altered the charac- 
ter of the bench; the dockets of our appellate tribunals were choked with 
arrears; lawyers were beginning to be men of business quite as much as coun- 
sellors-at-law. Thus the machinery of judicial finding of law was no longer 
equal to the whole task imposed upon it, while at the same time the expansion 
of business, the development of industry, and the great mechanical advance 
that came in the last half of the nineteenth century made the law complex and 
compelled us to break over the simple procedural categories that had sufficed 
in the past. The teacher of law was compelled to work out analytical and his- 
torical methods; to work over the traditional mass of rules, putting them into 
logical coherence where possible and pointing out the historical reasons for 
anomalies that resisted analysis. And yet this period was closely connected with 
the foregoing. In each the public was chiefly concerned in certain, stable, 
sharply outlined rules, and the law had chiefly to secure property and contract. 

“When Ezra Thayer came to teach law, thoroughly grounded in the analyti- 
cal and historical methods of his teachers, the difficulty of the task had grown 
once more. He again could not take things wholly as he found them. New 
demands upon the law were making. It was no longer enough to secure prop- 
erty and contract. Wider interests of all kinds were clamoring for recognition, 
and society was calling upon the law to secure them. Administrative tribu- 
nals were springing up on every hand to compete with the courts in the adminis- 
tration of justice, and rising professions seeking a place in the sun were contest- 
ing the political hegemony of the bar. The teacher of law was compelled to take 
account of much more than the traditional common law materials and to have 
many weapons in his armory besides analysis and history. Others have told 
on other occasions how resolutely, how loyally, how tirelessly Thayer set him- 
self to this task. In a brief five years of service he had definitely put the teaching 
of law in America in the path which it must pursue in another stage of develop- 
ment. Yet he was as closely connected with those who went before him in spirit 
as he was in time, and his portrait hanging beside theirs may remind us that he 
marks the end of one stage as well as the beginning of the other; it may remind 
us of that solid continuity of growth from which alone a permanent structure 
can result. 

“Ezra Thayer’s portrait belongs with those of James Bradley Thayer, and 
Gray and Ames in another respect. Like them he belonged to the period of 
scholarly lawyers with cultivated interests outside of the law; to the period 
when the multiplication of legal literature and complexity of legal systems and 
pressure of novel demands upon the law had not gone so far as to cut the law 
teacher off wholly from the humanities. 

“As we look upon Thayer’s portrait, hanging beside those of Langdell and 
Ames, we may be reminded of another difference between the task to which 
Thayer was called and that which confronted those who went before. In Lang- 
dell’s time the small, homogeneous group of mature, college-trained men chiefly 
from New England, brought up to be self-reliant individualists, raised few 
problems of administration. The rapid growth of the School in numbers under 
Ames, bringing to it a large body of students from the whole English-speaking 
world, with little cohesion, many of them trained in college to be anything but 
self-reliant, called for a large measure of administrative activity. But this 
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situation grew up so gradually that the function of the Dean as a sort of father 
to the student body — the zealous and generous performance whereof short- 
ened the years of Ames — was a crushing weight on the shoulders of Thayer, 
already called upon to bear heavy burdens in teaching and in molding new 
policies. While we are proud to think that the School could command the 
loyal, whole-hearted service of Ezra Thayer even at the cost of such a life, may 
we escape some feeling of humiliation? Was it necessary for a great university 
to put upon a highly organized, sensitive, conscientious nature the staggering 
burden of teaching, planning, and administering which fell upon him? It was 
a hard fate that sent him to the headship of the School at a time when the pro- 
portion of teachers to students had become too small, when the law was for a 
season in a state of fluidity, making teaching doubly difficult, when it had not 
yet been perceived that a large and heterogeneous body of students could not 
longer be dealt with by the direct contact and personal methods that had ob- 
tained in the past. It was indeed as if a race horse, having run his allotted 
course with all the skill and endurance that breeding and training had given 
him, were to be put for the rest of the day to pulling a plow. 

“May his portrait urge upon those who remain and those who come after 
the duty of seeing to it that his devoted labors have not been in vain, of striving 
loyally that the passing of those who made the School what it was in the last 
century shall not mean the passing from these halls of what Maitland called 
‘the glory of Bologna, the glory of Bourges, and the glory of Harvard.’” 


It is striking that the changes that Dean Pound sets forth should be 
taking place just as the School is completing the first century of its exist- 
ence; but that striking thing is true, for the School was founded in the 
year 1817. A celebration of the centennial anniversary of that event, 
which is in preparation for next June, is hoped to give an opportunity as 
well for reunion meetings of many Law School classes as for the presen- 
tation of the School’s work to the profession generally. 





SUSPENSION OF SENTENCE. — An historical question of great practical 
application to-day has just been answered by the Supreme Court in a 
decision holding that federal courts have no power to suspend the sen- 
tence of a convicted person during good behavior.! There had been a 
split of opinion among the state courts as to whether the common law 
conferred on them this power.” In the absence of express legislation, the 
judicial power of the federal courts must be determined in the light of the 
common law and of the history of our institutions anterior to and at the 
adoption of the Constitution and with due regard to the long exercise of 
claimed power.* Down through the eighteenth century trial courts had 
no power to grant new trials, and the verdict was not reviewable upon 
the facts by any higher tribunal. To avoid error or miscarriage of jus- 
tice, the courts were accustomed to suspend sentence for various reasons.* 





1 Ex parte United States, Petitioner, U.S. Sup. Ct., Oct. Term, 1915, No. 11 original. 
For a fuller statement, see RECENT CASES, p. 396. 

2 See 25 Harv. L. REV. 730. 

5 United States v. Reid, 12 How. 361; United States v. Nye, 4 Fed. 888. See 2 Fos- 
TER, FEDERAL PRACTICE, 1615. The same construction has been applied in state 
courts. State v. Harmon, 31 Ohio St. 250, 258; Callanan v. Judd, 23 Wis. 343, 340. 

* 2 HALE, PLEAS OF THE CROWN, c. 58, p. 412; 2 HAWKINS, PLEAS OF THE CROWN, 
c. 51 § 8; BLAcKSTONE, COMMENTARIES, Book IV, c. 31, pp. 394-95; 1 Cuitty, Crim- 
INAL Law, 2 ed., 758. 
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The extent of this practice is highly conjectural, because of a dearth of 
contemporaneous authorities. Blackstone says® that reprieves were 
granted ex arbitrio ® judicis, either before or after judgment, for various 
reasons, as where the judge was not satisfied with the verdict, or con- 
sidered the evidence suspicious. Often where the reprieve was granted 
because of extenuating circumstances, to enable a pardon to be sought or 
bestowed, the court refused to proceed further in the future, even though 
no pardon had been sought or granted. In 1809 (which is so proximate 
to the adoption of our Constitution as to be fairly indicative of the then- 
existing practice), Lord .Ellenborough, a preéminent criminal jurist, re- 
leased a convicted prisoner upon condition that he come up again for 
sentence when the court should desire it.’ As the courts did not do this 
by virtue of any statute, their power must have been established by long- 
continued practice. But even though the power, as exercised in the prin- 
ciple case, was not so exercised by the courts at common law, this is not 
conclusive of the power of the courts to-day. The power to suspend sen- 
tence was established there; due allowance must be made for the devel-., 
opment of its practice and its adaptation to changing attitudes and 
conditions. Thus the federal trial courts, and those of many states, 
exercise, in the absence of any statutes, the power to grant new trials in 
criminal cases; * yet such power, except as to misdemeanors, his never 
been recognized in England.!? Nowhere in our law has there been a more 
radical change of attitude than that of criminal legislation to offenders," 
as is manifested by probation and juvenile statutes in many States.” 
It was in accord with this changing attitude that Justice Miller and 
other justices of the Supreme Court, while sitting on circuit, suspended 
sentence in many cases, a practice which has long been prevalent in many 





5 See note 4, supra. 

6 This word is used in its original Latin sense, meaning “discretion” or 
“judgment.” 

7 Rex v. Draper, 30 How. St. Trials 959, 1130. The power of the court seems not 
to have been questioned. This practice has continued in England. ArcuHBotp, CrIM- 
INAL PLEADING AND EVIDENCE, 23 ed., 242. In 1887 the First Offenders Act, 50 & 51 
VIcT., c. 25, was passed, providing that the courts might release first offenders on their 
recognizance during good behavior. But this act was viewed as not conferring on the 
court any powers which it did not already possess. STEPHEN, CRIMINAL Law, 5 ed., 
17, n.; ARCHBOLD, 244. The Probation of Offenders Act, 7 Epw. VII, c. 17 a, which 
is much broader, was passed in 1907. 

8 “Time works changes, brings into existence new conditions and purposes. There- 
fore a principle to be vital must be capable of wider application than the mischief which 
gave it birth.” McKenna, J., in Weems v. United States, 217 U. S. 349, 373. “But 
the provisions of the Constitution are not mathematical formulas having their existence 
in their forth; they are organic living institutions transplanted from English soil. 
Their significance is vital not formal; it is to be gathered not simply by taking the 
words and a dictionary, but by considering their origin and the line of their growth.” 
Holmes, J., in Gompers v. United States, 233 U. S. 604, 610. 

® United States ». Keen, 1 McLean 429; United States v. Conner, 3 McLean 573; 
Commonwealth v. Green, 17 Mass. 515; State v. Prescott, 7 N. H. 287. See 1 BisHop, 
New Criminat Law, 8 ed., § 1003, pp. 603-04. 

10 ARCHBOLD, 291. The Criminal Appeal Act, 7 Epw. VII, c. 23, in 1907, denied to 
the trial court the power to grant new trials in any criminal case. 

11 See SALEILLES, THE INDIVIDUALIZATION OF PUNISHMENT; HENDERSON, PREVEN- 
TIVE AGENCIES AND METHODS. 

2 See HART, JUVENILE Court LAws IN THE UNITED States. The Children’s Act, 
8 Epw. VII, c. 67, was passed in 1908. See HALL, THE CHILDREN’s ACT. 
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federal courts." It would seem that this is a reasonable exercise of judi- 
cial power to attain a “lawful end.” 

The doctrine of separation of powers is said to be a further objection 
to the exercise by the judiciary of a suspensive power which it is thought 
trespasses on the pardoning power intrusted by the Constitution to the 
executive. A pardon reaches the punishment prescribed for the offense, 
and, perhaps, the guilt of the offender. Under a suspension of sentence 
both the conviction and the civil disabilities remain, and the prisoner 
may suffer eventually the prescribed punishment. Only in a narrow 
sense can the powers be said to be identical.“ But to say that therefore 
the exercise of this power by the judiciary is unconstitutional is to adopt 
a strict, scholastic, and impractical view of the Constitution.” If the 
right to suspend sentence is part of the judicial power of courts, it is not 
probable that the framers of the Constitution intended that it be taken 
away by the grant of an analogous power to the executive, when the two 
powers existed side by side at common law. 

As the right to suspend sentence is not so necessary a part of the judi- 
cial power of courts as to render their jurisdiction ineffective otherwise, 
it would be subject to the control of Congress.* In the principal case 
the statute!” under which the prisoner was convicted provided for im- 
prisonment for a minimum term of five years. By fair construction this 
enactment was not intended to affect the power to suspend sentence, as 
it merely required that the imprisonment, when suffered, should be of 
certain duration. It is unlikely that, if Congress intended to take away 
such an important power of the judiciary, it would have left its intent to 
be gathered by mere inference.'® 

The decision is especially unfortunate in that it denies to the federal 
judiciary a power which, where exercised, has proved highly salutary in 
its operation.!® The trial judge has peculiarly first-hand knowledge of 
all the facts and extenuating circumstances. Appeals to the executive 
for clemency are difficult and expensive. Further, the suspension of 
sentence better protects society, as it reserves a check upon the prisoner, 
which is an incentive to good behavior in the future. The exercise of this 





13 See the opinion in the principal case. It has been exercised in the Massachusetts 
district for more than sixty years, and in numerous other circuits for many years. It 
was stated in the course of the argument that more than two thousand persons, then 
at large under suspended sentences, would be affected by the decision. 

4 See People ex rel. Forsyth v. Court of Sessions, 141 N. Y. 288, 294-95. 

6 “The attempt to make an exact analytical scheme of the powers of government 
according to this threefold division has failed. As actually drawn in America, the line 
is historical only in many cases.” Pound, “Justice According to Law,” 14 Cot. L. 
REV. 1, 5 et seg. See GOODNOW, PRINCIPLES OF ADMINISTRATIVE LAw, 25-26. Thus 
the granting of amnesty or immunity by Congress has been upheld. Brown v. Walker, 
161 U.S. 591. The practice, sanctioned by Congress, of granting remissions of pecu- 
niary penalties and forfeitures by officers other than the President has been held con- 
stitutional. The Laura, 114 U. S. 411. Yet the power of the President to grant am- 
nesty and to remit fines and forfeitures is undoubted. See 2 WiLLouGHBy, ConsTITU- 
TION, §§ 688-89, pp. 1172-73. 

16 See 2 WILLOUGHBY, §§ 746-47, pp. 1267-69. 

17 Sec. 5209 U. S. Rev. Star. 

18 Statutes relating to crime must be interpreted in the light of the common law of 
crime. United States v. Carll, 105 U.S. 611. 

19 See People ex rel. Forsyth v. Court of Sessions, supra, 296; State v. Crook, 115 
N. C. 760, 763, 20 S. E. 513, 514. 
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power, while discretionary, would not be arbitrary; where ordered un- 
, justly or unreasonably, the suspension could be set aside. 

While the language of the opinion of the Supreme Court denies the 
right of the courts to exercise the power to suspend either the imposition 
or the execution of a sentence, the scope of the decision is limited to the 
power to suspend the execution of an imposed sentence. It is possible 
to draw a distinction on the ground that the latter so closely resembles a 
pardon as to render its exercise by the courts unconstitutional, and yet 
the power to suspend the imposition of sentence be sustained. While the 
recognition of such a distinction by the Supreme Court would be fortu- 
nate, in that it would save to the courts much of this desirable power, yet 
on principle it would seem that the validity of the practice, in whichever 
form, must depend ultimately upon the same considerations. 

It is hardly to be expected that the matter will be left as it is at present. 
The court intimates that the legislative power of Congress is adequate 
to meet the demands of the situation. It is submitted that the establish- 
ment of a board of probation, while helpful, would at most provide an 
expensive, cumbersome, and inadequate mechanism to meet the demands 
of the individual case.2? Hence it is desirable that the legislation take 
the form of vesting in the courts themselves the power to suspend sen- 
tence indefinitely”! 





PRACTICAL METHODS OF APPROACHING THE CONSTRUCTION OF WILLS. 
— Two distinctly different methods of approaching the construction of 
testamentary dispositions have become current.! The first, in vogue in 
most American jurisdictions, is the expression of a violent reaction against 
the over-technical and highly refined rules of construction so nicely em- 


ployed by the common-law judges, the application of which often resulted 
in dispositions quite contrary alike to any intention the testator might 
have had, and to general notions of fairness, as was the case with the rule 
that ‘dying without issue” meant an indefinite failure of issue.2 So the 
judges went to the other extreme, declaring that the testator’s intention 
should control each case, and “that the mode of dealing with one man’s 
blunder is no guide as to the mode of dealing with another man’s blun- 
der.” ? No doubt all this is true, if we know what the testator intended. 
But the courts have been influenced in no small degree by taking a fic- 





2®” This is true because of the wide territory over which such a board would have to 
operate. 

21 The Act of July 25, 1910, 36 Stat. aT L. 864, established a probation system in 
the District of Columbia providing, inter alia, for the suspension of sentence by the 
courts. 


1 To what sources outside the four corners of the will the court may go for facts and 
circumstances, and what standard of interpretation it will apply, belongs to the science 
as distinguished from the practical art of construction. The science of construction 
determines what materials the court may use; the art of construction is the practical 
method the court employs in using these materials. It is of the former that Wigmore 
(EvIpENCE, Vol. IV), Thayer (PRELIM. TREAT. Evip.), and Hawkins (Jurmicat Soc. 
Papers, II, 298) treat. The late Professor Gray, on the other hand, in THE NATURE 
AND SOURCES OF THE LAw, § 700 ff., deals with the latter. See also, Holmes, ‘The 
Theory of Interpretation,” 12 Harv. L. REv. 417; JARMAN, WILLS, Sweet’s 6 ed., 503; 
Boyes v. Cook, 14 Ch. Div. 53 (1880). 

2 See Gray, NATURE AND SOURCES OF THE Law, § 7o1. 

8 Ibid. 
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tion as a fact. For in the vast majority of cases presenting problems of 
construction, the testator’s mind, so far as we can judge from his words, 
has never contemplated a situation such as has arisen. ‘When the judges 
say they are interpreting the intention of a testator, what they are doing, 
ninety-nine times out’ of a hundred, is deciding what shall be done with 
his property on contingencies which he did not have in contemplation.” 4 
The facts from Doe v. Eyre® may be taken as an illustration. There a 
testatrix, having the power of appointment in fee among a class, ap- 
pointed to her son in fee, but if he should not be living at his father’s 
death, then over to one not in the class. The son predeceased his father, 
but, of course, the gift over was ineffective. Upon this contingency, 
which the testatrix never contemplated, are we to say she “intended” 
the divesting clause to include the vesting of the gift over, or not? Of 
course, no one can know what the testatrix intended. But courts can de- 
termine, in the light of what they now know which she never knew, what 
they would have intended had they been the testatrix. And this deter- 
mination can be assigned to the testatrix, under the guise of her intention, 
and the problem is solved, at least for one case. But just what that re- 
sult would be defies prediction. One court might feel that the son should 
keep the fee, and declare that the testatrix so “intended”; another 
might see a wife as the son’s sole heir-at-law, and be certain that the testa- 
trix surely intended to keep the property within the family. Which would 
be taken depends entirely upon the personal equation of the court trying 
the cause. As each and every question is necessarily uncertain until ad- 
judicated, attorneys are at a loss to advise a client as to what his rights 
might be. As the late Professor Gray said, “There are jurisdictions 
where no counsel dares to advise on what is to be done with property 
that is bequeathed to ‘heirs.’”® A striking example of this uncertainty 
is afforded in a series of Illinois decisions. In February, 1912, that court 
held contingent a certain remainder,’ and in October, 1914, held vested a 
remainder to all intents and purposes the same as that in the previous 
case. And again the court held contingent a certain remainder,’ and 
within two months thereafter held vested a remainder in all essential 
respects the same as the first one.!? Why the difference was made was 
not disclosed. The whole method seems to degenerate into a preliminary 
determination by the court of the result they would personally like to 
reach, and then reaching it by blandly declaring that the testator so 
willed. 

In England the reaction against super-refined rules took on a different 
aspect. Objectionable technicalities and refinements have been elimi- 
nated, but the mode of dealing with one man’s blunder has ever been a 
guide as to the mode of dealing with another’s man blunder. Of course, 
where the testator has expressed an intention, it must be given effect." 





4 Gray, NATURE AND SOURCES OF THE Law, § 702. 55 C. B. 713. 

6 Gray, NATURE AND SOURCES OF THE LAw, § 704. 

7 People v. Byrd, 253 Ill. 223, 97 N. E. 293. 

8 People v. Carpenter, 264 Ill. 400, 407, 106 N. E. 302. 

® Hill v. Hill, 264 Ill. 219, 106 N. E. 262. 

10 Lachenmyer v. Gehlbach, 266 Ill. 11, 107 N. E. 202. 

1 Gray, J.,in Robinson v. Martin, 200 N. Y. 159, 166, 93 N. E. 488, 490: “There is 
no need to have resort to any rules of construction; for the rule of intention overrides 
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It is in that class of cases where he has not expressed an intention that 
the two methods part company. This school recognizes first of all that 
there is no expressed intention to carry out; that we must face the problem 
of what to do with a man’s property where he has left no directicns. 
Conceivably the court should attempt to find out what the testator 
intended but forgot or failed to express, or what he never intended 
at all but would have intended had he known what the courts now know. 
If human intelligence could determine these facts, it would be ideal. 
But such is impossible.” For cases in which the testator has not con- 
sciously provided, it is well to have fixed rules, as there are for descent in 
cases of intestacy; the two situations are closely analogous. But here 
are words which cover the case. Although not written in contemplation 
of the present contingency,” these words form the only certain and 
definite basis from which to determine the disposition of the property. 
So unless it appears from circumstances outside the will to which the 
court may properly look,“ or from disclosures on the face of the will 
itself, or from some incongruity of result that would follow, that the 





all such. It is only where the will fails to express, or to disclose, an intention that we 
must resort to the rules that the decisions have established.” 

2 “Tt is true that the testator is a despot . . . overhis property, but he is required 
by statute to express his commands in writing, and that means that his words must be 
sufficient for the purpose when taken in the sense in which they have been used by the 
normal speaker of English under the circumstances.” Holmes, “The Theory of Legal 
Interpretation,” 12 Harv. L. REv. 417, 420. 

18 The same is true of the situation where the testator did contemplate the contin- 
gency, but failed for some reason to express to us his intention in case it occurred. It is 
often quite impossible to tell which of the two situations we are facing. 

“4 Thus if a testator left his “go-cart” to his son, the family “ go-cart” would pass 
unless the son showed that the father habitually spoke of the Packard as the “‘go-cart,” 
in which event the automobile would pass. We are not seeking here the testator’s in- 
tention as such, but the way in which he employed the English language. It would be 
useless to urge that he wrote “go-cart” when he really meant to write “Packard.” 

18 The facts in Harman v. Dickenson, 1 B. C. C. 91, illustrate a situation where a 
secondary meaning will be taken in preference to the primary meaning from facts gath- 
ered from the fact of the will itself. The testator left property in trust for two daughters, 
A. and B., for life, and if either died with issue, that issue to take the parent’s share in 
fee; but if both died without issue, then over, provided that if one die without issue, 
the whole to go in fee to the “survivor.” A. died first, leaving issue; then B. died without 
issue. If we take the ordinary meaning of “survivor” we find that the testator has 
provided for three out of four possible contingencies — the fourth being the one which 
has happened. But if we construe “survivor” as meaning “other,” the testator has 
provided for every contingency. As an original question, this step seems open to the 
grave objection that “other” is not even a remote secondary meaning for “survivor.” 
But this decision has established such a meaning. And since it does give a definite 
rule, and one not out of harmony with our notions of fairness, it is preferable to any 
system leaving the question open to the caprice of each court that may be called upon 
to construe such language. But where a word legitimately has two meanings, the ap- 
plication of the principle of this case is unquestionably proper. 

16 In Seott v. Bargeman, 2 P. Wms. 68, the testator left an estate for life to his widow, 
“‘and after her death in trust that J. S. shall divide £900 equally among three daugh- 
ters at their respective ages of twenty-one or marriage, provided that if all three die 
before their legacies become payable,” then over. Two of them died unmarried and 
under twenty-one. The surviving daughter, now over twenty-one, claimed the entire 
fund. The court held her entitled thereto. The daughters took contingent interests 
only. If we accept the primary meaning of the language, if one die, her share at once 
vests in the executor as intestate personalty; so when the second dies. But upon the 
death of the third, unmarried and under age, the whole then jumps and vests in 
the donee of the gift over. Such a result the law declares “incongruous.” So cross- 
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testator was using the words in a sense other than that ordinarily as- 
cribed thereto by dictionaries and decisions, that primary meaning will 
be taken and the property disposed of in strict accordance therewith.” 

Contrast the results obtained from the application of the two methods. 
We saw in the Eyre case, supra, the uncertainty following an attempt to 
apply the first method. If we employ the second, we first inquire the 
primary meaning of the divesting clause: ‘If the son should not be living 
at the death of her husband,” then over to his uncle. While it may be 
argued that the validity of the gift over is an integral part of the divest- 
ing clause, the better view seems that it is not. There is no reason why 
we should not apply this primary meaning and allow the property to pass 
as intestate. This the court decided in Doe.v. Eyre, and the definite 
principle there established was followed in Robinson v. Wood.* English 
lawyers know exactly how their courts will deal with such a situation 
and upon what considerations analogous cases will be decided. 

The facts in Harrison v. Foreman ** also afford good material for com- 
parison. After a life estate to the wife, an absolute interest was given, 
share and share alike, to the children, Peter and Susan; but in case of 
the death of either during the mother’s life, the whole estate to go to the 
survivor, with ultimate remainders over. Both Peter and Susan died 
before their mother. Obviously the testator had not considered such a 
contingency. Applying the first method, it would be very easy to feel 
the testator would have liked to have the gift over take effect if both 
children died during their mother’s life, especially if the gift over hap- 
pened to be to the testator’s brother and the son’s sole heir was his 
wife. It would be just as easy to feel that he must have intended his 
children to take, especially if they had children surviving them or the gift 
over was to a distant relative or stranger. But just which one a court 
would take is mere conjecture. Applying the English method, we find 
that the divesting clause, in its primary meaning, calls for the death of 
one child in the mother’s lifetime. There is no reason to depart from 
this meaning. Since the contingency did not happen because both died 
before their mother, the divesting clause was inoperative and the heirs 
of Peter and Susan were held entitled to a fee as tenants in common. 





~ ee are implied to prevent this. Again this has the virtue of being an established 
e. 

7 In O. v. D., [1916] 1 I. R. 364, the testator left property to his “children.” An 
illegitimate daughter claimed under this provision. Ross, J., in holding that she 
was entitled, declared that in order to find the testator so intended “we are driven ° 
to speculate and conjecture, and that is forbidden’; the primary meaning, 7.e., 
“legitimate children,” must be taken in the absence of special considerations. These 
he found from the context of the will and the circumstances surrounding the testa- 
tor. See Robinson v. Wood, 27 L. J. Ch. 726; O'Mahoney ». Burdett, L. R. 7 H. L. 
388. Lord Redesdale said, in Jesson v. Wright, 2 Bligh 1, 56, 57, “The rule is that 
technical words shall have their legal effect unless from subsequent inconsistent words 
it is very clear that the testator meant otherwise.” So Mr. Justice Holmes says in 
“The Theory of Legal Interpretation,” supra, “A word generally has several meanings 
even in the dictionary. You are to consider the sentence in which it stands to decide 
which of those meanings it bears in the particular case. . . . So when you let whatever 
galvanic current that may come from the rest of the instrument run through the par- 
ticular sentence you are still doing the same thing.” 

18 27 L. J. Ch. 726. 

19 5 Vesey, 207. 
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Whichever way the court might decide under the first method, its deci- 
sion would be of no use outside the particular case. The same uncertainty 
would attend the next appearance of substantially similar facts. But in 
England this point is settled for good by this decision. The importance 
of practical difference between these two situations can hardly be exag- 
gerated. . 

Two recent decisions give promise that the Supreme Court of Illinois 
has adopted the second method. In O’Hare v. Johnston” the testator 
left stocks to trustees to pay one half the income to his son and one half 
to his daughter for a period of thirty years, and then to distribute the 
fund equally between them; provided that if either child died within 
the thirty years without issue, the income from the whole and the prin- 
cipal thereof at the end of the term be paid to the survivor; and further 
that if either child died leaving issue, the income and principal, at the 
end of said period, “hereby given to its or their parents,” be paid to’ that 
issue. At his death, neither child had issue. Both died within the thirty 
years, the son without issue, but the daughter leaving a daughter sur- 
viving her. If the granddaughter’s interest vested on her mother’s death, 
it was valid; but if contingent upon the child’s surviving the thirty-year 
period, it was too remote. Obviously the testator intended her to take 
the property; but we have no expression from him as to when such inter- 
est was to vest. Probably he had never considered it. From one angle of 
approach, the case is easy. The testator intended the child to take; it 
is possible to construe the limitation to avoid the rule against perpetuities; 
therefore her interest is vested upon her mother’s death. This is im- 
proper; here we are dealing with a rule which defeats intention. Any 
such attitude as that suggested would leave the application of the rule 
against perpetuities, wherever a possible construction would permit, to 
the individual prejudice of the court. The court here did not proceed 
along such methods, but set about to determine the effect of the language 
used in the light of the judicial caution and experience of previous deci- 
sions. The court declares ‘‘that the principles of former decisions should 
be kept in mind, for while the testator’s intention is implicitly obeyed 
. . . yet the courts in construing that language resort to certain estab- 
lished rules by which particular words and expressions, standing alone, 
have obtained a definite meaning.” #4 And this is what the court did. 
A primary meaning was being sought, where no meaning appeared clear. 
Analogous cases and various cautions were weighed in making the final 
decision, that the remainder vested on the mother’s death. Although the 
court reverted to the familiar talk about each case being decided as dis- 
tinct from all others,” there is at least a suspicion that this was resorted 
to in order to avoid the enforcement of several doubtful decisions pre- 
viously handed down in Illinois which the court did not care to follow. 
Whatever the language, the method is distinctly different from that for- 
merly used in Illinois. 

The case of Abrahams v. Saunders * is an excellent illustration of the 
application of the English method. The testator devised realty to his 





20 273 Ill. 458, 113 N. E. 127. 
21 Quoting from 2 JARMAN, WILLS, Bigelow’s 6 ed., *1651. 
#2 Quoting from Gulliver v. Poyntz, 3 Wils. 141, 143. % 113 N. E. 737. 
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widow for life, with remainder to his son in fee, provided that “‘in the 
event he should die without definite issue and before this will takes 
effect,” the gift to go over. The son survived the testator but died with- 
out issue in his mother’s lifetime. The guantum of his estate was in issue. 
The testator, very probably, was unconscious of any contingency which 
would make the ultimate disposition of his property depend upon the 
construction of this ambiguous phrase. The primary meaning of “before 
this will takes effect” is, of course, “before the testator dies.” But a 
secondary meaning, “before the devisee takes possession,” is possible. 
This the court adopted upon three considerations: the same words were 
used in another connection ‘in such a context as to indicate that the tes- 
tator employed them in this secondary meaning; in another place in the 
will he had specifically provided concerning his wife’s death before his 
own in commonplace language, indicating that had he meant his son’s 
death before his own as the contingency, he would have employed such 
ordinary language, and not technical language, to express it; and the 
further notion that the testator is presumed to prefer to have the prop- 
erty remain in his family. The other construction would have allowed 
his wife to have taken. This last reason may be legitimately used in 
close cases; but it should be used only as a determining rule, analogous 
to rules of intestacy, and not as a giving effect to the testator’s intention. 
It has been much abused, so that it has come in some instances to mili- 
tate against a son’s widow taking if some construction is possible which 
will bar her. 

It is sincerely to be hoped that the Supreme Court of Illinois will follow 
the lead it has established in these two cases. Under any scheme, of 
course, each case must be decided substantially apart from all others; 
but the bar is given something with which to work far more tangible 
than a guess as to what the Supreme Court might feel was the fair thing 
to do as Christian gentlemen. ‘They know that the language used will 
be given its ordinary and primary meaning unless there are good reasons 
for accepting a secondary meaning. And they know what facts and cir- 
cumstances will be weighed by the court to determine which meaning 
shall prevail. The ultimate decision is a matter of the court’s judgment; 
but it may be known beforehand what considerations will be weighed on 
either side of the scale. 





STATUTORY AUTHORIZATION AND THE LAW oF NUISANCE. — The 
North Melbourne Tramways Company was authorized by legislative 
act and municipal regulations made thereunder to operate electric street 
cars, and was doing so, using the ordinary trolley pole and wire system 
for distributing current to its cars. One of the safeguards of its system 
was a ground wire running from an overhead and supposedly uncharged 
wire to a rail-end. This ground wire was uninsulated and was carried 
down inside ‘a metal post. An accident to the system charged the over- 
head wire and so the ground wire and the post. The short circuit ar- 
ranged by the contact with the rail-end was ineffective because a place 
in the ground wire was corroded. The plaintiff touched the post and 
suffered severe burns. When he sued, the jury found that there had been 
no negligence in the conduct of the defendant’s enterprise. Judgment 
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went for the defendant. The High Court of Australia allowed an appeal 
and ordered a new trial. Fullarton v. North Meldourne Electric Tramways 
& Lighting Co. Lid., [1916] Vict. L. R. 231. 

The court decides the case by saying that an electrified post standing 
in the public highway is a nuisance, for whose misdeeds its owners will 
be liable unless they are protected by the authority under which they 
operate.! This brings up at once the question of the extent of the im- 
munity resulting from a legislative grant of power. On this question rules 
are as numerous as cases. The truth is that cases are unique; that each 
case depends on the precise statute under authority of which the defend- 
ant operated. A statute may in effect enact absolute liability for acci- 
dents, or certain kinds of accidents;? it is presumed it may enact com- 
plete immunity from liability.* Often it is provided that there shall be 
liability for “nuisances” committed.* Often there is no provision about 
civil liability. Then it is sometimes said that what the legislature has 
authorized is privileged, and that no action can lie for any of its conse- 
quences.’ Also it is sometimes said that no action but the state’s is 
barred, that the legislature has not meant to touch tort rights at all.® 
Necessarily, however, those tort rights that depend on the fact that the 
plaintiff has been injured in consequence of the defendant’s doing a for- 
bidden (penal) act 7 cease when the act ceases to be forbidden; one cannot 
recover as for “special injury from a public nuisance” when there is no 
public nuisance. The legislative grant always has this much effect: 
it takes away the prior prohibition and raises the thing permitted to the 
plane of a thing that never was prohibited. On that plane the thing is 
subject to all the rules of law excepting only that one rule by which it was 
forbidden.* If because of some one of those other rules the defendant 
would be liable, primé facie he is still so. It then becomes important 
to determine whether any further immunity was meant to be conferred. 
The answer to this question is said to depend on whether the power con- 
ferred covers specifically what has here been done,’ on its permissive or 
mandatory character,’ on whether it was given for a private or a public 





1 [1916] Vict. L. R. 231, 246, 255. 

2 Hipkins v. Birmingham & Staffordshire Gas Light Co.,5 H. & N. 74,6 H. & N. 250. 

3’ See Hammersmith & City Ry. Co. v. Brand, L. R. 4 H. L. 171, 196; Pottock, 
Torts, 10 ed., 136-38. This statement must of course in this country be limited by 
the Fifth and Fourteenth Amendments. See infra, note 15. 

4 Midwood & Co. Ltd. ». Manchester Corporation, [1905] 2 K. B. 597; Charing 
Cross, etc. Supply Co. v. London Hydraulic Power Co., [1913] 3 K. B. 442, [1914] 3 
K. B. 772. 
5 See Vaughn v. Taff Vale Ry. Co., 5 H. & N. 679, 685; Hammersmith & City Ry. 
Co. v. Brand, L. R. 4 H. L. 171, 196. 

6 See Baltimore & Potomac R. Co. v. Fifth Baptist Church, 108 U. S. 317, 332. 

7 See E. R. Thayer, ‘Public Wrong and Private Action,” 27 Harv. L. REv. 317, 

26-28. 

= The way that this is commonly expressed is by the statement that the legislature 
shall be deemed to have intended that the authority granted should be exercised only 
in conformity with the private rights of parties. See Metropolitan Asylum District 7. 
Hill, 6 A. C. 193, 201, 208; Baltimore & Potomac R. Co. v. Fifth Baptist Church, 108 
U. S. 317, 331; SALMOND, Torz7s, 3 ed., 221. 

® Metropolitan Asylum District v. Hill, 6 A. C. 193; Bohan ». Port Jervis Gas Light 
Co., 122 N. Y. 18. 

10 See Lord Watson, in Metropolitan Asylum District v. Hill, 6 A. C. 193, 212; 
SALMOND, ToRTS, 3 ed., 220. 
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purpose," and finally on inference from the whole language and circum- 
stances of the statute.” The language of the principal case, that only 
acts “necessary, not for their mere occasions but in order that the statu- 
tory power might live as an effective authority” “ are privileged, does 
not add much to prior statements." 

In the United States courts are aided toward finding liability by the 
Fourteenth Amendment and similar provisions in the constitutions of the 
states. When the conduct of the deferdant’s operations, though per- 
mitted by authority, is resulting in so serious an injury to the plaintiff’s 
enjoyment of his property that a “taking” is occurring, the defendant 
must pay for the property so taken.” So we have “informal eminent 
domain proceedings” and the various procedures that in the several juris- 
dictions vindicate the plaintifi’s right. 

In the case at bar there clearly was no taking of liberty or property,!? 
even if the case had arisen in this country. And liability upon any other 
of the ordinary rules of law is far from clear. The injury resulted from 
acts in the course of a permitted business done without negligence and 
without intentional reference to the plaintiff or any of his property, nor 





11 See Sinnickson v. Johnson, 17 N. J. L. 129, 146, 150-53. 

1% Compare the decisions of the two courts in Truman v. London, Brighton, & South 
Coast Ry. Co., 29 Ch. D. 89, and 11 A. C. 45. 

Mr. Salmond calls on us to distinguish between “‘absolute”’ authority, that is, au- 
thority to do the act “notwithstanding . . . that it necessarily causes a nuisance,” and 
conditional authority, that is, authority to do the act “provided it can be done without 
causing a nuisance.” SALMOND, Torts, 3 ed., § 60. The distinction is sound and neces- 
sary, but except in cases where the authority i is mandatory or the condition is express, 
the statement of it gets us little beyond the statement of the primary problem. See 
however, Bowen, L. J., in Truman v. London, Brighton, & South Coast Ry. Co., 29 
Ch. D. 89, 108. 

8 [1916] Vict. L. R. 231, 251. The bearing of this upon the facts is this: cars could 
have been run with the ground wire in the post made safe by insulation. Consequently 
for using it uninsulated and for injuries resulting through such use no immunity was 
granted. 

4 That in Metropolitan Asylum District v. Hill, 6 A. C. 193, for instance. 

A pretty question in this connection not raised often, but suggested by a recent 
English case, is whether a change in circumstances following a statute can revoke or 
limit an immunity once given. Hewlett v. Great Central Ry. Co., 114 L. T. R. 713. 
In that case posts standing in the street, and constituting an obstruction of the high- 
way, were authorized as they then stood by Act of Parliament. Then ensued Zeppelin 
raids and ordinances reducing lights in London. The plaintiff was hurt by collision 
with one of the posts. The jury were allowed to say that it was negligent for the defend- 
ant to maintain the posts after the lighting ordinances without painting them white. 
Cf. The Queen v. Bradford Navigation Co., 6 B. & S. 631. Clearly such a change in 
circumstances affects the decision of our primary question, that is, whether on ordinary 
rules of law, excluding the rule taat posts in a highway are a public nuisance, the 
defendant would be liable. It would seem, however, that if the legislature has really 
meant to grant immunity, and if changes in conditions make the grant unwise, the 
proper remedy is an appeal to the legislature to revoke it. Cf. Louisville Bridge Co. 
v. United States, U. S. Sup. Ct., Oct. Term, 1916, No. 540. 

46 Eaton v. Boston, Concord, & Montreal R. , 51 N. H. 504. See 1 Lewis, EMINENT . 
Doman, 3 ed., §§ 62-68. 

16 See 2 LEwIs, EmInent Doma, 3 ed., ch. 27. 

7A catastrophic and unintended injury can hardly be a “taking”; that word seems 
necessarily to call for an intentional reference to the plaintiff or his property, which 
may of course exist in a continuance of operations after it is known that they will hurt 
the plaintiff as well as in starting them with that knowledge beforehand. Mr. Lewis 
says that there never is a taking unless there is an injury for which the plaintiff could 
sue at common law. 1 Lewis, Eminent Domam, 3 ed., 57. 
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to the obstruction in the highway that resulted. Liability is found by 
calling the electrified post in the highway a public nuisance.!* The use 
of that language of course proves very little. Doubtless the post was a 
nuisance, in the sense that it might be abated and that the defendant was 
under an obligation to take it down or get the current out of it as soon as 
possible.’® But the only purpose of saying “public nuisance” in the law 
of torts (except in connection with the rule that one who suffers from such 
a nuisance in common with the rest of the community can not recover), is 
to indicate that the plaintiff has been injured by the defendant’s doing of 
a forbidden thing, for which, therefore, he is liable. Here the defendant 
has done nothing not permitted. Doubtless if it fails after a reasonable 
chance to remove or de-electrify the post, it has been derelict, and if then 
children touch it and are hurt it will be liable. But as we have the case 
there is nothing but a catastrophic injury happening unexpectedly and 
without fault from a permitted act. Such injuries have indeed from time 
to time been termed nuisances, public or private, and liability imposed 
upon that ground.” But the fact that the interest that has been by chance 





18 See note 1. 
19 Northern Pacific Ry. Co. v. United States, 104 Fed. 691. In this case the weight 
of the defendant railway’s roadbed squeezed out a lower viscous stratum which no one 
knew existed, and so created a reef to the i injury of navigation in the Red River of the 
North. The defendant was ordered to move its railroad or to keep the channel clear. 

20 See note 7. 

21 Midwood & Co. Ltd. v. Manchester Corporation, [1905] 2 K. B. 597. In this case 
an accidental escape of electricity from the defendant’s wires volatilized sonee of the 
bitumen in which the mains were laid: The gas so generated leaked into the plaintiff’s 
house, took fire, and exploded. The defendant’s ordinance provided that it should be 
liable for nuisances. Collins, M. R., said, p. 605, “If that was not a nuisance, I do not 
know what would be one.” See also Charing Cross, etc. Supply Co. »v. London Hy- 
draulic Power Co., [1913] 3 K. B. 442, [1914] 3 K. B. 772. Mr. Salmond thinks that the 
term nuisance should be applied to all escapes of injurious substances. SALMOND, Torts, 
3ed.,191. But his further analysisis interesting. ‘In the case of continuing nuisances 
it is no defence that all possible care and skill are being used to prevent the operation 
complained of from amounting to a nuisance. . . . How far damage done accidentally, in 
the course of an operation which is not thus known to be a necessary source of danger, is 
any ground of liability in the absence of negligence is a question that will be considered 
later.” Satmonp, Torts, 3 ed., 199, 200. The later consideration is given in connec- 
tion with discussion of the case of Fletcher v. Rylands, as to which Mr. Salmond’s 
opinion is well known. Satmonp, Torts, 3 ed., § 62. Professor Bohlen thinks that 
liability for the escape of injurious substances should be the same whether the escape 
is gradual or sudden. Bohlen, “The Rule in Rylands v. Fletcher,” 59 U. Pa. L. Rev. 
298, 312 et seg. He cites in support the case of Bell ». Twentyman, 1Q. B. [1 A. & E. 
(Nn. s.)] 766, where the defendant, on whose property an obstruction in a watercourse 
arose without his fault, was held liable for damages done the plaintiff before he knew of 
the obstruction. Lord Denman said, p. 774, “If the plea had stated that he cleansed, 
and opened the watercourse as soon after the injury as it was possible for him to do it, 
that would have made no difference.” It must be admitted that the decision, and cer- 
tainly the dictum of Lord Denman, is in direct conflict with-what we have been urging. 
Against it must be put all the decisions in the country refusing to follow Fletcher ». 
Rylands, and all the cases before and after Fletcher v. Rylands holding that when a 
milldam breaks suddenly and without fault there is no liability. Inhabitants of Shrews- 
bury v. Smith, 12 Cush. (Mass.) 177; Livingston v. Adams, 8 Cow. (N. Y.) 175; Ev- 
erett v. Hydraulic Flume Tunnel Co., 23 Cal. 225. See especially City Water Power 
Co. v. City of Fergus Falls, 113 Minn. 33, 128 N. W. 817, a case in a jurisdiction nor- 
mally loyal to Fletcher v. Rylands; and compare Pixley v. Clark, 35 N. Y. 520, in 
which seepage into the plaintiff’s property occurred continually, and where it was 
properly held that a nuisance existed. For a clear statement of the distinction be- 
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endangered is common to many members of the community cannot 
change the ordinary principles of liability for fault.” The case is there- 
fore one that can rest only upon Fletcher v. Rylands.* This then is one 
more situation where an acceptance of that case permits us to arrive at a 
decision different from the one that would have been arrived at in its 
absence.” 





THE TANK Car CAsE. — In 1887, the date of the passage of the Inter- 
state Commerce Act,! the purpose of government regulation was the 
prevention of the exorbitant and discriminatory rates and practices then 
on the rampage.? And the amendatory Hepburn Act of 1906 * pretended 
to do no more than make the original act a more efficient instrument of 
that purpose. But later, with the increase in commerce and trade, arose a 
demand for more adequate service. Recently this demand has become 
more and more insistent. Embargoes by the railroads and complaints by 
the shippers are making manifest the next point of contact between the 
railroads and the law. It is more and more clear that the limit of produc- 
tion is fixed by the transportation facilities. Furthermore, it may fairly 





tween catastrophic and continuous escapes of substances, and of the reasons therefor 
see Jeremiah Smith, ‘Tort and Absolute Liability,” supra, p. 324. © 

2 The fact that a public interest is invaded by the condition of premises for which the 
defendant is responsible certainly throws on him a positive obligation to put them into 
shape, in spite of the fact that the condition arises from some force outside of his con- 
trol, while it is rather clear that he has no such duty if all that is threatened is a private 
injury. Compare Y. B. 32 Assis. pl. 10; VINER, ABR. tit. Nusance, A; King v. Wharton 
12 Mod. 510; Proprietors of Margate Pier & Harbor v. Margate, 20 L. T. (N. s.) 564; 
Attorney-General v. Heatley, [1897] 1 Ch. 560; and Northern Pacific Ry. Co. ». 
United States, 104 Fed. 691, with Sparke v. Osborne, 7 Comm. L. R. 51, and Reed ». 
Smith, 27 West. L. R. (Can.) 190. See, however, Smith v. Giddy, [1904] 2 K. B. 
448; Roberts v. Harrison, 101 Ga. 773, 28S. E. 995; 27 Harv. L. REv. 769. Such 
a distinction can be understood. But no case has been found which says that when 
defendant has done nothing and omitted nothing he is any more liable for accidents 
connected with his property when the interest interfered with is common to many 
persons than when it is not so. Barker v. Herbert, [1911] 2 K. B. 633, and In- 
habitants of Shrewsbury v. Smith, 12 Cush. (Mass.) 177, seem to hold that there is 
no such distinction. 

% The court understood this perfectly. In the course of the argument Gavan Duffy, 
J., inquired, “Is the meaning of the statute that the promoters may run a tramway at 
their own risk, or that they may run it provided they use reasonable care?” The an- 
swer was, “In general the promoters are free from liability if their works are in good 
order. . . . In the case of damage caused by the escape of electricity their liability 
goes farther and is absolute.” [1916] Vict. L. R. 231, 240. The use of the language 
of nuisance in connection with this kind of a case is perhaps, in a British juris- 
diction, justified by the cases of Midwood & Co. Ltd. v. Manchester Corporation, 
and Charing Cross, etc. Supply Co. v. London Hydraulic Power Co., supra, note 21. 

2% See E. R. Thayer, ‘Liability without Fault,” 29 Harv. L. REv. 801, 802-13. It 
was apparently at one time thought in English courts that legislative authorization, 
whatever its effect on liability on other grounds, necessarily negatived liability under 
Fletcher v. Rylands. See Green v. Chelsea Waterworks Co., 10 T. L. R. 259. This 
opinion can hardly now be held. 


1 24 Stat. AT. L. 379. 

2 See Texas & Pacific Ry. v. Interstate Commerce Commission, 162 U. S. 197, 233; 
New York, New Haven, etc. R. Co. v. Interstate Commerce Commission, 200 U 
361, 391. See also S. O. Dunn, “The Interstate Commerce Commission,” 63 ANNALS 
Am. Acap. oF Soc. AND POL. Sct. 155, 159. 

3 34 Stat. AT L. 584. 

4 See an address by J. J. Hill on the “Need of Greater Railway Facilities,” pub- 
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be said that the original purpose of regulation has been practically 
achieved,® and the annual crop of rebates and discriminatory practices 
may be likened to the natural weed-growth of a competitory system. 
The “‘danger-point”’ is shifting from these sources to the need of ade- 
quate service. Consequently, the only public body devoted to railway 
supervision, the Interstate Commerce Commission, is turning into new 
fields of activity.. This attempt has come to a head recently in the need 
for tank cars to carry oil in place of the barrel on a flat car. Hitherto 
the Commission has denied itself the power to require any particular 
form of service from the railroads.’ Indeed, even‘in the more humani- 
tarian field of safety devices, the Commission seems to have admitted 
its helplessness by asking for legislation. But now the Commission has 
issued an order requiring the Pennsylvania Railroad to “furnish . . . tank 
cars in sufficient numbers to transport . . . normal shipments.” ® The 
Commission found that 91 per cent of the refined oil in the United States 
was transported in tank cars; that east of the Mississippi railroads own 
only about 3 per cent of these, therest being privately owned; that the only 
other method of transporting oil, 7. e., in barrels on flat cars, was 314 cents 
per gallon more expensive; and that the railroads and not the shippers 
should supply this facility.1° It based its power mainly on section one 
of the Act: ‘“‘and it shall be the duty of every carrier . . . to provide and 
furnish such transportation upon request.” " An injunction was granted 
to the railroad by a federal court,” and this has just been affirmed 
unanimously by the Supreme Court." The reasoning of the court was 
briefly: The Act had as its object the prevention of unreasonable and 
discriminatory rates and practices; the alleged power rests solely upon 


an implication from certain phrases that are more naturally explicable 
in a way more in consonance with the purpose of the Act; such a broad 
power cannot be permitted to rest upon such an implication; both Con- 
gress and the Commission have heretofore acted as if there was no such 
power. The demonstration is convincing, though with the Newlands 
Committee sitting to propose new legislation it is not probable that the 





lished in the Rattway Lisrary for 1912 on page 56. And the remarks of Mr. Thom 
before the Newlands Committee, now sitting, to be found on pp. 59-60 of the pub- 
lished hearings. 

5 See an address by C. A. Prouty, ex-Commissioner of Interstate Commerce, “‘ Ade- 
quate Service and Facilities Obligatory,” published in the Rartway Lrprary for 1912, 
pp. 45, 47. See the article on the “Railways in the United States” by C. Colson, 
reprinted in the RarLway Lrsrary for 1912, pp. 20, 27. 

6 See C. A. Prouty, supra, p. 48. 

7 Scofield v. Lake Shore, etc. Ry. Co., 2 Int. Com. Rep. 90, 116; Re Transportation 
of Fruit, 10 Int. Com. Rep. 360, 373. 

8 See the TWENTY-SEVENTH ANNUAL REPORT OF THE COMMISSION, 82. 

® Pennsylvania Paraffine Works v. Pennsylvania R. Co., 34 Int. Com. Rep. 179. 

10 For the economic situation, see pp. 180-84 of the decision. 

11 There were two dissents. The year before, in Vulcan Coal & Mining Co. v. Illinois 
Central R. Co., 33 Int. Com. Rep. 52, the Commission had required a railroad to supply 
an adequate number of coal cars. The only distinction between the two cases was that 
the ora case dealt with adequacy in quantity while the latter dealt with adequacy 
in quality. 

2 Pennsylvania R. Co. v. United States, 227 Fed. 911. One of the three judges 
dissented. 

18 United States v. Pennsylvania R. Co., U. S. Sup. Ct., Oct. Term, 1916, Nos. 340 & 


341. 
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decision will become a leading case. But the whole course of the ques- 
tion through the Commission and the courts presents a very suggestive 
illustration of the effect of economic needs on the one hand, and future 
legislation on the other, upon judicial construction. In the early years 
of the Commission’s existence, with its original purpose in mind, it vig- 
orously repudiated this power, and from time to time it affirmed this 
position. In 1909, about the time when the service was beginning to 
appear inadequate, the Commission expressly reserved its opinion upon 
the existence of the power.'® And recently in two successive decisions it 
claims the power outright, first with three dissents,” next with only 
two.!® But now arises the possibility of new legislation that will make 
liberal construction unnecessary. A federal court reverses these deci- 
sions, but there is one. dissent.’ And then the Supreme Court affirms 
this action unanimously.” The parallel is purely chronological, be it 
understood, but in so far, of interest.”! 

So the decision is not only good law, but an admirable expository argu- 
ment for a much-needed clause in such new legislation as Congress may 
presently pass upon the advice of the Newlands Committee now sitting. 
For since adequate service is the watchword of the new era, just as rate 
regulation was of the old, Congress should use its undoubted power * to 
require it both in quantity and quality and should give the Interstate 
Commerce Commission, or whatever body may succeed it, the power to 
compel it. 

But we must not let an imperative conception of law run away with us; 
a command and penalty are not omnipotent. A quantitative addition 
to facilities may be gained by increased efficiency,” but a qualitative im- 
provement like tank cars necessarily costs money. In this case the 
money must be borrowed, and so takes the form of credit. And credit, 
so long as we retain private ownership, depends upon the private in- 
vestor.* The private ownership of our railroads, however overlaid 
with governmental regulation, is still very substantially private in its 
reliance upon the private investor for capital. Therefore it behooves 
us to inquire carefully into the complaints of the railroads as to the 





4 Scofield v. Lake Shore, etc. Ry. Co., supra. 

8 Rice v. Cincinnati, etc. R. Co., 5 Int. Com. Rep. 193, 212; Independent Refiner’s 
Ass’n. v. Western New York, etc. R. Co., 5 Int. Com. Rep. 415, 433; Truck Farmers’ 
Ass’n. v. Northeastern R. Co., 6 Int. Com. Rep. 295, 316; Re Transportation of Fruit, 
10 Int. Com. Rep. 360, 373. An anomalous decision in which the power seems to have 
been actually exercised in effect, although no mention of it was made, must be men- 
tioned. Preston v. Delaware, etc. R. Co., 12 Int. Com. Rep. 115. See 1 DRINKER, THE 
INTERSTATE COMMERCE ACT, § 268. 

16 Mountain Ice Co. v. Delaware, etc. R. Co., 15 Int. Com. Rep. 305, 322. 

17 Vulcan Coal & Mining Co. »v. Illinois Central R. Co., supra. 

18 Pennsylvania Paraffine Works v. Pennsylvania R. Co., supra. 

- 19 Pennsylvania R. Co. v. United States, supra. 

20 United States v. Pennsylvania R. Co., supra. 

21 See J. C. Gray, NATURE AND SOURCES OF THE Law, §§ 385-86. 

2 Not only would a requirement of service seem a constitutional “regulation,” but 
part of the common law duty of a common carrier is to keep its service abreast of the 
times. See 1 WyMAN, Pustic SERVICE Corporations, §§ 795-06. 

% See the efforts of the Commission toward a better distribution of freight to prevent 
car shortage. THIRTIETH ANNUAL REPORT, 67-74. 

* See W. Z. RrpLey, RAILROADS: FINANCE AND ORGANIZATION, Preface, vi, vii. 
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difficulty of raising money and to investigate the reasons for those 
difficulties.* 





CONGRESSIONAL POWER TO PUNISH FOR CONTEMPT. — It has been 
generally conceded that Congress has the power to punish certain con- 
tempts, but the courts have never finally determined the limitations on 
this power. A recent case has raised the question as to whether it extends 
to examinations preliminary to impeachment proceedings. The good 
faith of a committee of the House, deliberating on the propriety of pre- 
ferring articles of impeachment against a United States District Attor- 
ney, was bitterly impugned by the accused in an open letter. The House 
found him guilty of contempt, and issued a warrant for his arrest; in 
pursuance thereof he was thrown into confinement. He applied for a 
writ of habeas corpus, but the court returned him to custody.! 

Parliament has always had the general power to punish contempts; ” 
this seems to be one of the judicial characteristics that have survived 
from the days when that body was clearly a court.? Other English legis- 
lative bodies, however, have never exercised such broad authority.‘ 
And it is certain that Congress has no such general prerogative;* those 
who seek to trace this right from analogies to Parliament as it existed 
at the adoption of the Constitution fail to recognize the fact that Con- 
gress was never a judicial body and that the judicial origin of Parliament 
is the basis of this power. English analogies lead nowhere.® 

Whatever ability to punish contempts Congress may have must come 
from constitutional implications.’ The Constitution requires that Con- 
gress legislate, and impliedly, it must be granted the power to secure it- 
self against disorders or intimidation in its presence.* Just as any other 


2 See, for instance, the argument of Mr. Alfred P. Thom before the Newlands Com- 
mittee, now sitting, to consider future legislation. HEARINGS BEFORE THE JOINT 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, parts I-VII. 


1 United States ex rel. Marshall v. Gordon, 235 Fed. 422 (Dist. Ct., S. D., N. Y.). 

2 Brass Crosby’s Case, 3 Wils. 188, 198. 

“ |. . the competence of the House of Commons to commit for a contempt and 
breach of privilege cannot be questioned.” Burdett v. Abbot, 14 East 1, 149, per Lord 
Ellenborough, C. J. 

3 It is perfectly clear that Parliament originally was, and to some extent still is, a 
court. Cf. Coxe, Fourts Institute, 23. “All courts, by which I mean to include the 
two houses of parliament and the courts of Westminster-Hall. . . .” Brass Crosby’s 
Case, supra, at p. 204, per Blackstone, J. 

4 Kielly v. Carson, 4 Moo. P. C. 63, 88, 92. 

5 Kilbourn v. Thompson, 103 U. S. 168, 197. 

6 See Kilbourn v. Thompson, 103 U. S. 168, 189. 

7 “Such [powers] as are not conferred by that instrument (the Constitution), either 
expressly or by fair implication from what is granted, are ‘reserved to the States re- 
spectively, or to the people.’ . . . There is no express power in that instrument con- 
ferred on either House of Congress to punish for contempts.” Kilbourn v. Thomp- 
son, 103 U. $7168, 182, per Mr. Justice Miller. 

8 Anderson v. Dunn, 6 Wheat. (U. S.) 204, 228. It is clear that Kilbourn v. Thomp- 
son, supra, does not overrule Anderson v. Dunn on this point, which is the true basis of 
the decision; the later case takes exception to dicta that are much more broad in their 
scope. See 1 Story, CONSTITUTION, 5 ed., § 845 et seqg.; CooLEy, CONSTITUTIONAL 
LimirTATIons, 7 ed., 191; CUSHING, LEGISLATIVE ASSEMBLIES, 2 ed., § 654. Cf. Burn- 
ham v. Morissey, 80 Mass. 226, 239, where it is said that the power to imprison for con- 
tempt is limited to cases where the power is necessarily implied from those constitu- 
tional functions and duties, to the proper performance of which it is essential. 















NOTES 385 


legislative body, it can maintain order in its chambers and can resist 
interruptions; such power is necessary to the very existence of the body, 
and without it constitutional functions could not be efficiently carried 
out. The circumstances of the principal case present a different and 
almost clearer argument for the power. A committee of the House con- 
sidering an impeachment is like a Grand Jury hearing evidence which 
may lead to the return of an indictment * — it is a judicial body and it is 
one provided for by the Constitution. It must surely have the power 
to call witnesses, and the power is of little avail if these witnesses may 
contemptuously refuse to respond, or may be influenced and intimidated 
by outside contempts of the body before whom they are testifying.!° If 
the House is to sit in a judicial capacity, it must have the protection 
that a court has. 

But conceding the power of this committee to punish contempts, we 
are confronted with the further question of whether the publication of 
this letter was a contempt. The federal courts may punish all contempts 
in their presence or so near thereto as to obstruct the administration of 
justice." This has been construed to refer to acts remote from the court, 
but directly tending to interfere with the court in the exercise of its proper 
functions.” The letter in the present case obviously influenced, in one 
way or another, the members of the committee sitting as judges, and so 
opened their minds to a non-judicial bias. Furthermore, it must have 
tended to destroy public confidence in the House, and so to render any 
decision it might reach more obnoxious to public opinion, a result which, 
of course, would block the smooth administration of justice. A contempt 
certainly was committed and the House had jurisdiction to punish it.® 





* 9 See CusHING, LEGISLATIVE ASSEMBLIES, 2 ed., § 641; cited in ORDRONAUX, Con- , 
STITUTIONAL LEGISLATION, 367. 

10 “Where the question of . . . impeachment is before either body acting in its 
appropriate sphere on that subject, we see no reason to doubt the right to compel at- 
tendance of witnesses, and their answer to proper questions, in the same manner and 
by use of the same means that courts of justice can in like cases.” Kilbourn v. Thomp- 
son, supra, at p. 190. 

In discharging its functions the House may delegate the duty of investigation to 
committees, and contempt of the committee is contempt of the House. See CooLey, 
CONSTITUTIONAL LIMITATIONS, 7 ed., 193. s 

1 See U. S. Rev. Srat., § 725. 

2 United States v. Toledo Newspaper Co., 220 Fed. 458 (affirmed by C. C. A., De- 
cember, 1916, but not yet reported). “‘ . . . federal authorities are one in applying 
the principle that the criterion whether a given act is so near the presence of the court 
as to obstruct the administration of justice is not in the physical propinquity of the 
occurrence to the court, but abides in the degree of approximation the act attains in 
affecting the immediate duty before the court; that there may be invidious acts or 
misbehaviors occurring remote from the physical presence of a sitting court, in place 
or time or both, yet so direct in their tendency to affect the administration of the court’s 
duties in a pending cause as to be an obstruction thereof, and, consequently, within the 
statute. It is the quality of the obstruction to the administration of justice that meas- 
ures the propinquity of the act to the court.” United States v. Toledo Newspaper Co., 
supra, at p. 487, per Killets, J. 

18 In a proper case, the process of Congress is probably effective throughout the 
United States. 

‘And, as to the distance to which the process might reach, it is very clear that there 
exists no reason for confining its operation to the limits of the District of Columbia; 
after passing those limits we know no bounds that can be prescribed to its range but 
those of the United States. . . . Such are the limits of the legislative powers of that 
body; and the inhabitant of Louisiana or Maine may as probably charge them with 
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Accordingly, the propriety of its action will not be reviewed, any more 
than would the commitment for contempt by any other court of general 
jurisdiction under similar circumstances." 

Very probably too, when conducting an inquiry preliminary to legis- 
lation or to any other act within their constitutional powers, Congress 
may punish the refusal of a witness to answer relevant questions.” The 
Constitution intends that the functions of Congress be intelligently car- 
ried out, and, accordingly, information must be obtained before all the 
facts necessary to the determination of the propriety of an act can be 
before them. To gain such knowledge, third parties must, at times, be 
questioned, and if they cannot be compelled to answer, the ability to legis- 
late efficiently is tremendously diminished; oftentimes it would be im- 
possible to get vital information. The power to legislate does, then, by 
necessary implication include the power to examine witnesses and to 
compel them to respond by contempt proceedings. Congressional power 
to punish contempt must at least go so far. 





VALIDITY OF A STATUTE AS A QUESTION FOR AN ADMINISTRATIVE 
Commission. — The point that a public service commission is not com- 
petent to consider the constitutionality of a statute which it has been 
directed to enforce has been the occasion for a virtual unanimity of 
opinion on the part of these administrative bodies and courts far and 
wide.! The question, however, has in each instance been disposed of in 
summary fashion, although the answer seems by no means corre- 
spondingly obvious. 





bribery and corruption, or attempt, by letter to induce the commission of either, as the 
inhabitant of any other section of the Union.” Anderson v. Dunn, 6 Wheat. (U. S.) 
204, 234, per Mr. Justice Johnson. 

It is to be further noted that in the case under discussion the accused came of his 
own free will before the committee investigating the alleged contempt, though the war- 
rant of arrest was probably served in New York. 

4“ |... authorities . . . show conclusively that the senate of the United States 
has power to punish for contempts of its authority in cases of which it has jurisdic- 
tion; that every court, including the senate and house of representatives, is the sole 
judge of its own contempts; and that in case of the commitment for contempt in 
such a case, no otheg court can have the right to inquire into the correctness or pro- 
priety of the commitment; or to discharge the prisoner on habeas corpus; or that the 
warrant of commitment need not set forth the particular facts which constitute the 
alleged contempt.” Ex parte Nugent, 18 Fed. Cas. _ 481, per Chief Judge Cranch. 
See CusHING, LEGISLATIVE ASSEMBLIES, 2 ed., § 64 

Cf. Burdett ». Abbot, 14 East 1, 149, ‘and Case of Sheriff of Middlesex, 11 A. & E. 
273, 289, where it is stated that if the warrant states that the prisoner was committed 
for something other than a contempt or which could not be a contempt, then the court 
will act as justice requires. A general warrant committing for contempt is however 
held non-reviewable. 

16 See In re Chapman, 166 U. S. 661, 671. See CooLtey, ConsTITUTIONAL LimiTa- 
TIONS, 7 ed., 193. 


1 Director of Posts v. Inchausti & Co., P. U. R. 1916 E, 849; Re Marin Municipal 
Water Dist., P. U. R. 1915 C, 433; Scobey v. Great Northern R. Co., P. U. R. 1915 
A, 950; Re Cochise County, P. U.R. 1ro15 D, 220; Re Marysville Light & Water Co., 
' R. 1915 D, 374; State ex rel. Missouri Southern R. Co. v. Public Service 
Comm., 259 Mo. 704, 727, 168 S.W. 1156. In Knott v. Southwestern Tel. & Tel. 
Co., P. U. R. 1915 E, 963, 985, the Commission at one point expressly denies its power 
to decide a question of the constitutionality of a statute, proceeding later, how- 
ever, to consider such a question. 
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At the outset it is to be noticed that the practice of the judiciary to 
declare statutes unconstitutional is not the necessary concomitant of 
a written constitution,? but certainly it is much too late to question the 
settled existence of this power in our American courts.’ Its tremendous 
importance and the danger of injudicious exercise, however, have found 
recognition in the chain of safeguards with which the courts have sur- 
rounded it. For example, there is the well-settled principle that a con- 
stituiional point, though squarely raised, will not be determined if the 
case can be disposed of on another ground;‘ the rule that a statute is not 
to be declared void unless the violation of the Constitution is so. mani- 
fest as to leave no room for reasonable doubt;® and finally the rule that 
no one is permitted to attack a statute who is not directly affected by 
its operation.® 

This last-named rule has had its effect upon the relation of executive 
officials to statutes the validity of which is in question. In general, it 
may be said that it is the duty of a ministerial officer to assume that the 
legislature has not exceeded its authority and act accordingly, since in a 
mandamus proceeding he will not, by the weight of authority, be per- 
mitted to defend on the ground of the unconstitutionality of the statute, 
his interest being conceived of as too remote.’ To allow every petty 
official to set himself up as a judge would obviously be a serious menace 
to any orderly scheme of government. On the other hand, one is con- 
fronted with the oath to support the Constitution required of public 
officers. But since the Constitution needs for its support the expedi- 
tious enforcement of the laws quite as much as the non-enforcement of 
what are not laws, query whether in the long run it will not be better 
served by unhesitating obedience to the legislature rather than recalci- 
trant tactics on the part of officials. The answer depends to some extent 





2 See “The Origin and Scope of the American Doctrine of Constitutional Law” 
by the late James B. Thayer, in 7 Harv. L. REv. 129, 130. See also 9 Harv. L. REv. 


277. 

3 The leading case is Marbury v. Madison, 1 Cranch (U. S.) 137. 

4 Ex parte Randolph, 2 Brock. (U. S.) 447. 

5 Comm. v. Smith, 4 Bin. (Pa.) 117; So. Morgantown »v. Morgantown, 49 W. Va. 
729, 40 S. E. 15. 

6 Williamstown v. Carlton, 51 Me. 449; Supervisors v. Stanley, ros U. S. 305; 
Sinclair v. Jackson, 8 Cow. (N. Y.) 543; Comm. v. Wright, 79 Ky. 22. 

7 Ames v. People, 26 Colo. 83, 56 Pac. 656; State ex rel. Cruce v. Cease, 28 Okla. 
271, 114 Pac. 251; Thoreson v. State Board of Examiners, 19 Utah 18, 57 Pac. 175; 
s. c. 21 Utah 187, 60 Pac. 982; Franklin County Comm’rs 2. State ex rel. Patton, 24 Fla. 
55, 3 50. 47; Comm. v. James, 135 Pa. 480, 19 Atl. 950; Smyth v. Titcomb, 31 Me. 
272; People ex rel. Atty. Gen. v. Salomon, 54 Ill. 39; State ex rel. New Orleans Canal, 
etc. Co. ». Heard, 47 La. Ann. 1679, 18 So. 746. The leading case contra is Van Horn 
v. State ex rel. Abbott, 46 Neb. 62, 64 N. W. 365. 

An exception, however, is generally made where the officer defending will incur 
liability by acting under the void statute, as in the case of an auditor who is compelled 
to pay out money. Denman »v. Broderick, 111 Cal. 96, 43 Pac. 516. But see Smyth 
v. Titcomb, 31 Me. 272, 286. The acts of a commission, however, would not, it is sub- 
mitted, be likely to be of this character. 

But even a state auditor or similar officer would have no appeal to the federal courts 
although it is the federal Constitution which the statute in question is claimed to 
contravene. See Braxton County Court v. West Virginia, 208 U. S. 192, discussed in 
21 Harv. L. Rev. 438. See also Smith v. Indiana, 191 U. S. 138. 

8 See People ex rel. Atty. Gen. v. Salomon, 54 Ill. 39, 46. 
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at least on the servant’s chances of arriving at a correct conclusion on 
the question of constitutionality.® 

In addition to courts and executive officials, there is another type of 
governmental agency to which conceivably a question of constitution- 
ality might be presented — namely, an inferior legislative body as, for . 
example, a municipal corporation.’ The course of action which such 
an organ should follow seems clear. The judicial and executive depart- 
ments enjoy the distinction of being codrdinate with the legislature; 
whereas this body is plainly subordinate, a creature of the legislature 
purely and simply. The legislature’s mandate should be its gospel." 

Having examined the relation of the executive, judicial, and legislative 
branches of the government toward questions of the validity of statutes, 
the writer’s task now becomes a mere matter of indexing a commission 
in our tripartite scheme of government — does a commission function as 
a legislature, an executive, or a court? The line of demarcation between 
the first two cannot be drawn with chiseled nicety; one must be con- 
tent with perceiving that a commission more nearly resembles an exe- 
cutive body. But for the purposes of our immediate problem it is un- 
necessary to pursue the inquiry thus far; we may stop when we have 
negatived the likelihood of a commission’s being a judicial‘body. Some 
of the more important reasons may here be noticed. The personnel of a 
commission seems almost conclusive against its judicial character, com- 
posed entirely as it usually may be of individuals untrained in the law.” 
From this fact one may argue directly, that is, aside from where a com- 
mission stands in the division of powers, against the propriety of its 
sitting on questions of constitutionality. A commission frequently ap- 
pears itself as a plaintiff, or defendant — rather a strange réle for a court." 
Furthermore its hearings are not conducted according to the technical 
rules of evidence. Both on principle and by the great preponderance of 
authority a commission is not to be classified as a court, and since of the 
three so-called coérdinate departments of government courts alone are 
entitled to declare statutes unconstitutional, it follows that commis- 
sions do not possess this power. 





® An examination of the decisions handed down by the Supreme Court of the 
United States between the dates October 13, 1915, and June 12, 1916, in cases involv- 
ing the validity of statutes, disclosed the fact that in fifty out of fifty-nine instances 
the statute was held to be constitutional. 

10 The notion that a legislature can under no circumstances delegate its powers 
has been abandoned. See GoopNow, PRINCIPLES OF ADMINISTRATIVE Law, 41. See 
also 21 Harv. L. REv. 205. 

1! A state legislature would seem to occupy a similar position toward the state 
constitution where doubts as to its conformity to the federal Constitution are raised. 

12 The Interstate Commerce Act does not require the. appointment of lawyers to 
the Commission. The Commission is at present composed of four lawyers and three 
non-lawyers. 

18 See Peavey v. Union Pacific R. Co., 176 Fed. 409. 

4 See 29 Harv. L. REv. 208. 

18 Stone v. Farmers’ Loan & Trust Co., 116 U. S. 307, 336; Kentucky & I. Bridge 
Co. v. Louisville & N. R. Co., 37 Fed. 567; Interstate Commerce Comm. ». Cin- 
cinnati, U.O. & T. P. R. Co., 64 Fed. 981; Southern R. Co. v. Railroad Comm., 
172 Ind. 113, 87 N. E. 966; State ex rel. Taylor v. Missouri Pacific R. Co., 76 Kan. 
467, 92 Pac. 606. WyMaNn, PusLic SERVICE CORPORATIONS, 1232, and 25 Harv. 
L. Rev. 704. Cf. People ex rel. Railroad v. Willcox, 194 N. Y. 383, 87 N. E. 517. 





RECENT CASES 


RECENT CASES 


ADMIRALTY — EFFECT OF PAYMENT IN FULL BY AN ENEMY UNDERWRITER 
ON A Prior SEIZURE OF NEutTRAL Goops. — Goods belonging to a neutral, 
but insured by German underwriters, were seized by Great Britain. The 
underwriters paid the owners in full as for a constructive total loss, and now 
claim the goods or proceeds in the name of the neutral shipper. Held, that the 
proceeds be condemned as enemy property. The Palm Branch, [1916] P. 230. 

The original seizure was unjustifiable, for the goods were owned by a neu- 
tral. Yet the inevitable result of such seizure was the change to ownership by 
the belligerent underwriters. For the capture of goods insured against war 
risks is a prima facie constructive total loss giving the owner the right to 
abandon. See Peele v. Merchants Insurance Co., 3 Mason (U. S. C. C.) 27, 
52, 65. See 6 Epw. 7, c. 41, § 60, sub-sec. 2 (Marine Insurance Act.) And 
the underwriter is liable whether the capturé is lawful or unlawful. Goss v. 
Withers, 2 Burr. 683, 695. An abandonment by the owner has two results: 
the insurer is entitled to take over the interest of the assured in whatever may 
remain of the property, and the insurer is subrogated to all the rights and 
remedies of the assured as from the time of the casualty causing the loss. See 
Stewart v. Greenock Ins. Co., 2 H. L. Cas. 159. See 6 Epw. 7, c. 41, § 70. 
Neither of these effects would seem to validate the original seizure. Subroga- 
tion in the present case should give the underwriters a perfect claim, although 
the court might well refuse to entertain their suit, pendente bello, because of 
their enemy citizenship. Cf. 28 Harv. L. Rev. 312. And the underwriters’ 
assumption of the shipper’s title because of the capture could not retroactively 
justify the capture. Nor could a new seizure of goods or proceeds after the goods 
had been landed and sold be condoned in the face of the generally understood 
principle of international law that enemy goods in a belligerent country 
will not be confiscated. WESTLAKE, INTERNATIONAL Law, Part II, 42. Ac- 
cording to the rule in the present case, it would result that enemy-insured 
goods are as liable to confiscation as enemy-owned goods. 


AGENCY — RESPONSIBILITY OF EMPLOYER FOR ASSAULT BY EMPLOYEE — 
RELATIONAL Duty. — An employee of a corporation which held itself out to 
diagnose, treat and furnish appliances for defective feet and limbs, feloniously 
assaulted the plaintiff during the course of a private examination made after the 
corporation had agreed to take the plaintiff’s case. The plaintiff sues the cor- 
poration. Held, that she may recover. Stone v. Eisen Co., 219 N. Y. 205. 

The theory of the plaintiff’s complaint is tort. The court, however, granted 
a recovery on the basis of a breach of an implied term in the contract that the 
plaintiff shall be treated courteously. Undoubtedly, it is in accordance with 
the purposes of code procedure to allow a recovery if warranted on any theory of 
the facts. Bruheim v. Stratton, 145 Wis. 271; Cockrell v. Henderson, 81 Kan. 
335, 105 Pac. 443; Connor v. Philo, 117 App. Div. 349, 102 N. Y. Supp. 
427. But see Barnes v. Quigley, 59 N. Y. 265. But as a matter of substan- 
tive law the implication of such a term in the contract is pure fiction. The 
true basis of the decision must be found elsewhere. As the court seems to have 
recognized, it cannot be founded on pure agency doctrines. For acts which 
constitute an assault are, as a rule, outside the scope of a servant’s employ- 
ment and do not bind the master. Hardeman v. Williams, 150 Ala. 415, 
43 So. 726. Mercuem, AGENCY, 2 ed., § 1977. But railroads, and according 
to some cases, innkeepers, themselves without fault, are held responsible for 
assaults by employees on passengers and guests. Craker v. Chicago, etc. R., 36 
Wis. 657; Stewart v. Brooklyn, etc. R., 901 N. Y. 588; Chicago, etc. R. v. Flexman, 
103 Ill. 546; Goddard v. Grand Trunk Ry., 57 Me. 202; Stanley v. Bircher’s 
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Ex’rs, 78 Mo. 245. See also New Orleans, etc. R. v. Jopes, 142 U. S. 18, 27. 
The employer’s duty which is violated in these cases is one based on the exist- 
ing relationship. Delaware, etc. R. v. Trautwein, 52 N. J. L. 169, 19 Atl. 178; 
Chicago, etc. R. v. Flexman, supra. See also Gillespie v. Brooklyn Hts. R., 178 
N. Y. 347, 352, 70 N. E. 857, 859; 28 Harv. L. REv. 620. The justification 
for imposing such an enlarged responsibility is found in the large degree to which 
the public in such situations surrender the care of their persons during periods of 
particular danger. Hayne v. Union St. Ry., 189 Mass. 551. See also Clancy v. 
Barker, 71 Neb. 83, 92, 98 N. W. 440. The true basis of the decision in the 
principal case must be along the lines of the doctrine just laid down. [If so, it 
is an extension into what the court recognizes as private business of a rela- 
tional responsibility hitherto confined to public service enterprises. But see 
Dickson v. Waldron, 135 Ind. 507, 35 N. E. 1. If it is recognized that the 
true test for such extension is the degree of danger and bodily surrender in each 
situation, there is no reason why this should not be done. It becomes then a 
question of fact and policy rather than of law. Thus, see Clancy v. Barker, 71 
Neb. 83, 1o1, 98 N. W. 440; Clancy v. Barker, 131 Fed. 161, 165, 166, 172; 
Rahmel v. Lehndorff, 142 Cal. 681, 76 Pac. 659. 


ConFLIcT OF LAws — EFFECT AND PERFORMANCE OF CONTRACTS — APPLI- 
CATION OF FRENCH MORATORIUM TO A CONTRACT TO BE PERFORMED IN ANOTHER 
Country. — A bill of exchange was drawn and accepted in France, payable in 
New York. The holder sues on it in New York, after it is due according to its 
terms, but before it is due under the French moratorium. Held, that the bill 
isnot due. Taylor v. Kouchakji, 56 N. Y. L. J. 813. 

The authorities on what law governs the validity of a contract are in great 
confusion. Probably the most prevalent rule makes it depend on the intention 
of the parties. Hamlyn & Co. v. Talisker Distillery, [1894] A. C. 202. Accord- 
ing to another line of cases the validity is governed by the law of the place of 
performance. Douglass v. Paine, 141 Mich. 485, 104 N. W. 781. Still a third 
rule makes it governed by the law of the place where the contract is made. 
Carnegie v. Morrison, 2 Met. (Mass.) 381. Theory as well as convenience would 
seem to support this last rule. See Joseph H. Beale, ‘What Law Governs the 
Validity of a Contract?” 23 Harv. L. Rev. 1. For the same reasons, matters 
relating to performance should be governed by the law of the place of perform- 
ance. Abt v. American Trust Savings Bank, 159 Ill. 467, 42 N. E. 856. Contra, 
Jacobs v. Credit Lyonnais, 12 Q. B. D. 589. So the sufficiency of the presenta- 
tion and notice of dishonor of a negotiable instrument is to be determined by the 
law of the place where it is payable. Hirschfeld v. Smith, L. R. 1 C. P. 340; 
Pierce v. Indseth, 106 U.S. 546. Contra, Amsinck v. Rogers, 189 N. Y. 252, 82 
N. E. 134. A moratorium does not affect the validity of any obligation. It 
simply says that the right to have payment ona certain date according to con- 
tract is a right to have payment only at a later date, according to law. It 
should therefore affect only such obligations as are to be performed in the juris- 
diction which issues the moratorium. Roqguette v. Overman, L. R. 10 Q. B. 525. 
If a moratorium is regarded merely as affecting the remedy, 7. e., if the time of 
payment, both by contract and law, is the date agreed upon, but action for a 
breach is delayed, the principal case is the more clearly wrong, as such a question 
must surely be determined by the law of the forum. Great Western Telegraph 
Co. v. Purdy, 162 U. S. 329, 339. It seems pretty clear, however, that a mora- 
torium affects the right of payment and not merely the remedy for a breach of 
such right. 


ConFLict oF LAws — JURISDICTION FOR DivoRcE — NON-RESIDENT Hvs- 
BAND BRINGING ACTION IN STATE ALLEGED TO BE SEPARATE RESIDENCE OF 
Wire. — In an action for divorce brought by the husband the jurisdiction of 
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the court was grounded on the alleged residence of the wife, and the residence 
of the husband was not pleaded. A demurrer based on lack of jurisdiction of 
the cause of action was sustained below. Held, that the judgment be affirmed. 
Aspinwall v. Aspinwall, 160 Pac. 253 (Nev.). 

In England a wife is generally denied the possibility of a separate domicil. 
Yelverton v. Yelverton, 1 Sw. & Tr. 574. There is, however, a tendency away 
from the strict rule. See Niboyet v. Niboyet, 4 P. D. 1; Swathatos v. Swathatos, 
[1913] P. D. 46. In America a separate domicil for purposes of divorce is read- 
ily given to the wife. Ditson v. Ditson, 4 R. I. 87; Cheever v. Wilson, 9 Wall. 
(U. S.) 108. A few cases have permitted a separate domicil of a wife for pur- 
poses other than divorce. Shute v. Sargent, 67 N. H. 305; Matter of Florance, 
61 N. Y. Sup. Ct. Rep. 328; Gordon v. Yost, 140 Fed. 79; McKnight v. Dudley, 
148 Fed. 204. However, cases giving the wife a separate domicil seem to re- 
quire that she leave her husband for good cause. See Suter v. Suter, 72 Miss. 
345, 349, 16 So. 673, 674; Kendrick v. Kendrick, 188 Mass. 550, 555, 75 N. E. 
151,152. Applying this test to the principal case makes it appear that the hus- 
band must prove his own misconduct in order to make possible the separate 
domicil of the wife. This in turn defeats his action for divorce. It may perhaps 
be said that the wife’s domicil when she sues for divorce need not depend upon 
having left her husband for good cause. See Williamson v. Osenton, 232 U. S. 
619, 625. Such a rule would be advantageous, for in its absence a divorce de- 
cree may be overthrown on collateral attack on the ground of lack of jurisdic- 
tion, whenever a court takes a different view of the merits. But a domicil good 
for one purpose only is difficult to conceive and would seem to be nothing more 
than a privilege granted the wife on account of the necessity of the situation. 
Whether full faith and credit would be due a decision based on a jurisdiction of 
privilege only, is rather doubtful. But clearly, even under this view, the hus- 
band should not be allowed to make use of this privilege. The court seems to 
rely somewhat on a statute as requiring residence on the part of the moving 
party, but it is not clear that this is the meaning of the statute. See REVISED 
Laws oF NEVADA, 1912, § 5838. Also cf. the principal case with Smith v. 
Smith, 15 D. C. 255. 


ConFLict oF Laws — RIGHT TO RECOVER FOR MENTAL ANGUISH DUE TO 
NEGLIGENT NoON-DELIVERY OF INTERSTATE TELEGRAM — APPLICATION OF IN- 
TERSTATE COMMERCE Act. — Due to the negligence of the defendant tele- 
graph company, a telegram sent by the plaintiff’s husband from New Mexico was 
not delivered at its destination in Texas. The plaintiff, joining her husband, 
brought suit in Texas to recover for the mental anguish she suffered therefrom. 
Held, that she cannot recover. Western Union Telegraph Co. v. Smith, 188 
S. W. 702 (Tex. Civ. App., 1916). 

The plaintiff, as beneficiary of the telegram, notice of which was given the 
company by its context, is a proper party to maintain, independently, an 
action thereon for negligent non-delivery. Sherrill v. Western Union Tel. Co., 
109 N. C. 527, 14 S. E. 94; Western Union Tel Co. v. Morrisson, 33 S. W. 1025 
(Tex. Civ. App., 1896). The court in the principal case accepted the proposi- 
tion as proven, that the law of New Mexico does not allow recovery for mental 
anguish. But recovery for such injury is allowed in Texas. Stuart v. Western 
Union Tel. Co., 66 Texas 580, 18 S. W. 351. There are at least three distinct 
views as to which state’s law should govern. Many jurisdictions, conceiving 
the action to be ex contractu, hold with the principal case that the law of the 
place where the contract was made must govern. Johnson v. Western Union 
Tel. Co., 144 N. C. 410, 57 S. E. 122; Reed v. Western Union Tel. Co., 135 Mo. 
661, 37 S. W. 904. Others hold that the law of the place of performance gov- 
erns. See Minor, ConFLict oF Laws, §§ 153, 160. Of the states taking this 
view, at least one regards the performance as being entirely within the state 

















































+ ave SST 













[MARE TSO PRR GTS EL STN 
= 











392 HARVARD LAW REVIEW 


where the telegram is to be delivered. Western Union Tel. Co. v. Lacer, 122 
Ky. 839, 93 S. W. 34. Cf. Dike v. Erie Railway Co., 45 N. Y. 113. The others 
consider the performance as partly in one state and partly in the other, and 
apply the law of the state in which the breach occurred. Western Union Tel. 
Co. v. Hill, 163 Ala: 18, 50 So. 248; Howard v. Western Union Tel. Co., 119 Ky. 
625, 84 S. W. 764, 86 S. W. 982. Several other jurisdictions apparently con- 
sider the action as ex delicto in nature, and hold that the law of the place where 
the breach occurred determines the right. Gentle v. Western Union Tel. Co., 
82 Ark. 96, 100 S. W. 742; Fail v. Western Union Tel. Co., 80 S. C. 207, 60 S. E. 
697; Gray v. Western Union Tel. Co., 108 Tenn. 36, 64 S. W. 1036. But prop- 
erly it should make no difference whether the cause be regarded as in tort or 
contract. The legal duty of the telegraph company, to perform, was created 
in- New Mexico. But the violation of that duty took place in Texas. The 
law of Texas, therefore, is the only law that can determine the existence and 
limitation of any legal right arising out of the breach of duty. Therefore 
whether such breach creates a right to damages for mental anguish is dependent 
on Texas law. See Barter v. Wheeler, 49 N. H. 9; Curtis v. Delaware, etc. Ry. 
Co., 74 N. Y. 116; Baetjer v. La Compagnie, 59 Fed. 789; Minor, CoNFLICT 
oF Laws, §§ 153, 160. The case further suggests that rieither the law of Texas 
nor New Mexico is applicable, because of the interstate nature of the telegram. 
It is clear that prior to the decision in Western Union Tel. Co. v. Brown, 234 
U. S. 542, the imposition of liability for mental anguish, though not the com- 
mon-law rule, was held a legitimate exercise of local administration, and not 
a burden on interstate commerce. Jvy v. Western Union Tel. Co., 165 Fed. 
371. See Western Union Tel. Co. v. James, 166 U. S. 650; Western Union Tel. 
Co. v. Commercial Milling Co., 218 U.S. 406. Ina dictum in the Brown case, 
however, Mr. Justice Holmes declared that a South Carolina statute imposing 
liability for mental anguish arising from a negligent non-delivery in the Dis- 
trict of Columbia was unconstitutional as an attempt to regulate interstate 
commerce. Upon the authority of this dictum alone, several state courts of 
last resort have held that recovery for mental anguish is precluded as a burden 
on interstate commerce. Western Union Tel. Co. v. Johnson, 115 Ark. 564, 
171 S. W. 859; Western Union Tel. Co. v. Bank of Spencer, 156 Pac. 1175 (Okla.); 
Western Union Tel. Co. v. Bilisoly, 116 Va. 562, 82 S. E. 91. This interpreta- 
tion seems unjustified. Of course, one state cannot dictate to another state 
what its law shall be regarding interstate commerce or anything else. This, 
it is submitted, is as far as the dictum goes. See Bailey v. Western Union Tel. 
Co., 184 S. W. 519, 520 (Tex. Civ. App.). But it is further suggested that 
Congress has, by the Interstate Commerce Act as amended in rg10 to include 
within its scope interstate telegraph companies, entered and covered this field, 
making all state laws relating thereto in any manner inapplicable. It appears, 
however, that Congress merely declared that telegraph companies shall be 
considered as common carriers, and required them to charge reasonable rates, 
permitting certain classifications of messages as a basis. 1913 U. S. Comp. 
Srat., § 8563. The Interstate Commerce Commission has issued an order de- 
fining what companies shall be under the Act, and detailing the nature of im- 
proper charges. But this is all. The present action is not founded upon a 
violation of duty imposed by the Act, but upon common-law breach of con- 
tract; and until Congress has manifested a clear purpose to supersede the com- 
mon law of a state, it remains in force. Missouri, etc. Ry. Co. v. Harris, 234 
U. S. 412; Reid v. Colorado, 187 U. S. 137. The mere fact that Congress has 
enacted some legislation concerning interstate telegrams does not signify the 
necessary purpose to monopolize the whole field. Adlantic, etc. Ry. Co. v. 
Georgia, 234 U. S. 280; Smith v. Alabama, 124 U.S. 465; Bailey v. Western 
Union Tel. Co., supra. Cf. Louisville, etc. R. Co. v. Ohio, etc.Co., U.S. Sup. Ct., 
Oct. Term, 1916, No. 66. 
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ConFLict oF Laws — RIGHTS AND OBLIGATIONS OF FOREIGN CORPORA- 
TIONS — APPOINTMENT OF RECEIVER FOR LOCAL PROPERTY OF FOREIGN Cor- 
PORATION. — A New York corporation was doing business,in Connecticut. A 
Connecticut court appointed a receiver for the assets located in that state. 
The plaintiff, a receiver appointed in New York, seeks to recover the assets, 
claiming that the Connecticut appointment was invalid. Held, that the plain- 
tiff may not recover. Lowe v. R. P. K. Pressed Metal Co., 99 Atl. 1 (Conn.). 

It is elementary that no court has jurisdiction to dissolve a foreign corpora- 
tion. Merrick v. Van Santvoord, 34 N. Y. 208. But the appointment of a re- 
ceiver does not dissolve a corporation. Indeed, in the absence of a statute, a 
court of equity, which is the court that appoints receivers, cannot dissolve even 
a domestic corporation. Elizabeth Gas Light Co. v. Green, 46 N.J. Eq. 118,18 Atl. 
844. Therefore in view of the plenary jurisdiction which a state has over all 
property in it, it seems clear that a receiver may be appointed to take charge of 
those assets of a foreign corporation which are within the state. Holbrook v. 
Ford, 153 Ill. 633, 643, 39 N. E. 1091, 1094; Shinney v. North American, etc. 
Co., 97 Fed. 9. Cf. In re Commercial Bank, 33 Ch. D. 174. One state court 
holds the contrary; but the decision is based on a local statute. Stafford v. 
American Mills Co., 13 R. I. 310. Moreover, even in that state it has been 
held that an ancillary receiver may be appointed. Evans v. Pease, 21 R. I. 187, 
42 Atl. 506. Such'an appointment raises practically the same question as to 
the jurisdiction of the appointing court; for an ancillary receiver is as much an 
officer of the court as an original one. Sands v. Greeley, 88 Fed. 130. The result 
of the principal case, therefore, seems clearly in accord with authority. 


CoNnFLICT OF LAWS — WHETHER A SHAREHOLDER IN A CORPORATION IS 
BouND BY THE LAWS OF THE STATE OF INCORPORATION OR OF THE STATE 
IN WHICH BUSINESS IS ConpUCTED. — An Arizona corporation was formed 
under the laws of that state exempting stockholders from individual liability 
for corporate debts. The charter provided that business might be transacted 
in any other state or territory as the Board of Directors might direct. A 
suit is brought against the holder of some of the stock on a debt incurred in the 
prosecution of the corporate business in the state of California. The creditor 
relies on the provisions of the California Constitution and Code that every 
shareholder in a corporation is individually liable for such proportions of its 
debts, incurred while he was a shareholder, as the amount of his stock bears to 
the subscribed capital stock of the corporation. Const., Art. 12, § 3; Civ. 
CopE, § 322. The’ same liability attaches whether the corporation is foreign 
or domestic. Const., Art. 12, §15; Civ. Cong, § 322. Held, that the share- 
holder is liable. Provident Gold Mining Co. v. Haynes, 159 Pac. 155 (Cal.) 

When an individual becomes a member of a corporation he manifestly con- 
templates that the corporation will conduct its affairs according to the laws 
of the power giving corporate existence: Hence he must, of necessity, consent 
to be bound by those laws. Therefore, as a general proposition, the law of the 
jurisdiction granting the charter regulates the liability of a shareholder. 
Flash v. Conn, tog U. S. 371; Bernheimer v. Converse, 206 U. S. 516, 529; 
Hancock Nat. Bank v. Ellis, 172 Mass. 39, 51 N. E. 207; BEALE, FOREIGN 
CoRPORATIONS, § 445. For the same reason, if the corporation is specifically 
authorized to act in given jurisdictions, the shareholder binds himself according 
to their laws. Thomas v. Mathieson, 232 U.S. 221; Pinney v. Nelson, 183 U.S. 
144, 151. But an English case has decided that assent, sufficient to bind the 
stockholder by the laws of the foreign jurisdiction, is given only when such 
jurisdiction is specifically designated, and that a general assent, to be par- 
ticularized by the directors as in the principal case, is not capable of such 
effect. Risdon Iron & Locomotive Works v. Furness, |1905] 1 K. B. 304, affirmed 
[1906] 1 K. B. 49. Similarly cases hold that a married woman’s liability on a 
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negotiable instrument is determined by the law of the jurisdiction in which it 
is negotiated only if special reference is made to the place of negotiation. 
Hauck v. Sharpe, 83 Mo. App. 385; Union Nat. Bank v. Chapman, 169 N. Y. 
538, 62 N. E. 672. Whether this distinction is justified, namely, that a general 
assent to the laws of whatever jurisdictions others may determine is no assent 
to the jurisdictions finally settled upon, would seem to be a question of fact 
incapable of productive argument. It is probable that the stockholder was a 
resident of California. If so, it is obvious that the only limitation to the 
effectiveness of California’s laws over him would be the federal and its own 
_ constitutions, and the case would be clear. Murnor, Conruict or Laws, § 2, 

III. But the court’s opinion neither proceeded upon this ground nor stated 
the facts necessary for it. 


CONSTITUTIONAL LAW — PERSONAL RIGHTS — IMPRISONMENT FOR DEBT — 
VALIDITY OF ORDINANCE MAKING DEBT A Crime. — A city ordinance made it 
a misdemeanor to refuse to pay taxicab hire. The defendant was charged with 
a violation of the ordinance. He sets up the prohibition in the state constitu- 
tion against imprisonment for debt. Held, that the ordinance was unconstitu- 
tional. Kansas City v. Pengilley, 189 S. W. 380 (Mo.). 

Failure to pay the fine for a misdemeanor results in imprisonment under the 
law of Missouri. But while the imprisonment is directly predicated on the 
misdemeanor and the fine, this is but an indirect method of imprisonment for 
debt. See Lamar v. State, 120 Ga. 312, 47 S. E. 958; Ex parte Milecke, 52 
Wash. 312, 100 Pac. 743, 744. Cf. United States v. Reynolds, 235 U.S. 133. It 
is true that not all debts are within the meaning of the constitution. Thus, 
taxes are not included. Rosenbloom v. State, 64 Neb. 342, 89 N. W. 1053. Nor 
are judgment debts in tort actions. Ex parte Berry, 85 S. C. 243, 67 S. E. 225. 
Contra; Bronson v. Syverson, 88 Wash. 264, 152 Pac. 1039. But debts arising 
out of contract must clearly fall within the immunity. And so the principal 
case is supported by the weight of authority. Ex parte Crane, 26 Cal. App. 22, 
145 Pac. 733; State v. Paint Rock Coal & Coke Co., 92 Tenn. 83, 20 S. W. 490. 
Contra, Bray v. State, 140 Ala. 172, 37 So. 250. Undoubtedly the purpose of 
the statute was to prevent fraud, but its language was by no means so limited. 
It is of course obvious that the state may punish fraud even though arising out 
of contract. Ex parte Milecke, supra; State v. Yardley, 95 Tenn. 548, 32 S. W. 
481. But see Carr v. State, 106 Ala. 35, 17 So. 350. For fraud is a distinct in- 
jury to the state. The present universality of the crime of obtaining goods or 
money under false pretenses makes the step easy. But one state has likewise 
allowed imprisonment, in spite of a constitutional provision, for failure to pay a 
debt when the ability to pay existed. Ex parte Clark, 20N. J. L. 648. It seems 
extremely doubtful whether stubbornness in refusing to pay a debt can possibly 
be classed as an injury to the state distinct from the failure in general of paying 
one’s debts. It may be that the statute in question can be supported on the 
grounds of police power. An Alabama case, dealing with licensed vehicles, has 
so held. Bray v. State, supra. Whether such holding is correct must depend on 
the view of the court of the necessity for the public welfare of the statute in 
question. Cf. State v. Missouri Pacific R. Co., 242 Mo. 356, 147 S. W. 118. 


CONSTITUTIONAL LAW— POWER OF ADMINISTRATIVE COMMISSION TO 
DecLarE A STATUTE UNCONSTITUTIONAL. — A statute passed by the Philip- 
pine legislature required certain steamship lines to carry mail free of charge. 
A complaint was filed with the Philippine Public Utility Commission setting 
forth the defendant’s refusal to comply. The defense was the unconstitution- 
ality of the statute. Held, that the Commission had no power to consider the 
question of the constitutionality of the statute. Director of Posts v. Inchausti 
& Co., P. U. R. 1916 E, 840. 

For a discussion of the principles involved, see NoTEs, p. 386. 
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CONSTITUTIONAL LAW — SEPARATION OF POWERS — POWER OF THE HOUSE 
OF REPRESENTATIVES TO PUNISH FOR CONTEMPT. — Charges of misconduct, 
preferred against a United States District Attorney, had been referred by the 
House to the Committee on the Judiciary. That body proceeded to examine 
into the truth of the charges. During the pendency of the examination, the 
accused published in the newspapers a signed letter. severely criticising the 
committee’s actions and impugning the honesty of their motives. Upon a vote 
of the House, the Speaker caused his arrest for contempt, whereupon the Dis- 
trict Attorney applied for a writ of habeas corpus. Held, that he be remanded 
to custody. " . S. ex rel. Marshall v. Gordon, 235 Fed. 422 (U. S. Dist. Ct., 
S. D., N. Y.). 

For a discussion of this case, see NOTES, p. 384. 


CoRPORATIONS — STOCKHOLDERS — INDIVIDUAL LIABILITY TO CORPORA- 
TION AND CREDITORS — PROTECTION FROM CREDITOR BY NO RECOURSE CLAUSE. 
— A stockholder in a Missouri corporation paid for his stock with overvalued 
property. A statute required payment of full value. The corporation being 
insolvent, one of its bondholders seeks to recover from the stockholder on his 
statutory liability. The stockholder sets up an agreement incorporated by 
reference into the bond, providing that the creditor should have no recourse 
against a stockholder. Held, this was a good defense. Babbitt v. Read, 236 
Fed. 42. 

There are three possible theories as to the nature of the statutory liability of 
a stockholder who has paid for his stock with overvalued property. See 29 
Harv. L. Rev. 854. Of these the “trust fund” theory is historically the first. 
It, however, has never been applied so as to impose an actual trust upon the 
corporation in favor of its creditors. See Graham v. Railroad Co., 102 U. S. 
148, 160. Wabash, etc. Ry. Co. v. Ham, 114 U. S. 587, 594. In reality, in its 
application it differs from the second or third theories, according as it is con- 
ceived to grant recovery to all creditors or only to those without notice, in noth- 
ing but its terminology and the vagueness of the principle applied. Under the 
second theory the corporation’s release of the stockholder from his obligation 
to pay the full par value of his’stock is rendered void by the statute. The cred- 
itor’s right is then to enforce the stockholder’s liability as an equitable asset. 
By contracting not to hold the stockholder liable, he is simply cutting himself 
off from reaching certain assets of the corporation. There is no reason of policy 
for questioning the validity of this limitation. French v. Teschemaker, 24 Cal. 
518. Thus a creditor’s contract to go only against partnership assets, leaving 
untouched the partners’ individual liability, is upheld. See Lrypitey, Part- 
NERSHIP, 8 ed., 244. The third theory is based upon the so-called “holding 
out” idea. This seems to be the ground of the Missouri decisions. Colonial 
Trust Co. v. McMillan, 188 Mo. 547, 567, 87 S. W. 933, 939. Under this view 
a corporation bargaining for the exemption of its stockholders is in the position 
of one deceiver stipulating for the immunity of a joint tortfeasor. But where, 
as part of a scheme to defraud, a clause in a contract is inserted-to exempt a 
party from the consequences of his fraud, that waiver, being itself based upon 
fraud, may be set aside. Bridger v. Goldsmith, 143 N. Y. 424, 38 N. E. 458. 
See 21 Harv. L. Rev. 218. Though if the party proposing the exemption, 
being innocent, wishes merely to protect himself from inadvertent statements 
or omissions, as where a statute requires him to publish certain facts in a pro- 
spectus, such a clause has been upheld. Macleay v. Tait, [1906] A. C. 24, 27, 
34. In the principal case there was no evidence of an intent fraudulent in fact 
on the part of the corporation. Cf. Babbitt v. Read, 215 Fed. 395, 418. Since, 
however, under the “holding out” theory the statute declares that the doing of 
certain prohibited acts shall be equivalent to the making of misrepresentations 
such as ground an action for deceit, it might well be argued that by analogy the 
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exemption clause, when itself part of the scheme to issue fully paid-up stock for 
overvalued property, should be void. Another difficulty with the defense 
arises from the fact that, the creditor’s right against the stockholder being 
direct, the stockholder is availing himself as beneficiary of a defense created 
for him by a contract to which he was a stranger. Neither of these objections 
to the defense, however, seems insuperable. As a matter of authority the valid- 
ity of a stockholder’s exemption clause has been unanimously sustained, with- 
out, however, any attempt to differentiate as to possible bases of the liability. 
Brown v. Eastern Slate Co., 134 Mass. 590; Basshor & Co. v. Forbes, 36 Md. 
154; Bush v. Robinson, 95 Ky. 492, 26S. W. 178; Grady v. Graham, 64 Wash. 
436, 116 Pac. 1098. But cf. Kreisser v. Ashtabula Gas Light Co., 24 Ohio Cir. 
Ct. R. 313. 


CrimInAL LAw — SUSPENSION OF SENTENCE. — A prisoner was convicted 
in a District Court of the United States for embezzlement in violation of section 
5209 REVISED STATUTES, and sentenced to imprisonment for five years, the 
minimum provided for by the statute. The judge, then, over the objection of 
the United States District Attorney, ordered the suspension of execution of the 
sentence, during the good behavior of the prisoner, and extended the term of 
the court for five years. The United States seeks from the Supreme Court a 
writ of mandamus, directing the judge to vacate the order. Held, that man- 
damus should issue. Ex parte United States, Petitioner, U. S. Sup. Ct., Oct. 
Term, 1915, No. 11 original. 

For a discussion of this case, see NOTES, p. 360. 


DEATH BY WRONGFUL Act — STATUTORY LIABILITY IN GENERAL — ADDI- 
TIONAL LiABILITY FOR InjuRY CausiING DEaTuH. — Section 1 of the Federal 
Employers’ Liability Act provides that where the employee of an interstate 
carrier is negligently killed, his representative may recover for the benefit of the 
next of kin. U.S. Comp. Stat. 1913, § 8657. Section 9 provides that where 
an employee is injured, his right of action shall survive to his representative for 
- the benefit of the next of kin. U.S. Comp. Srar., § 8665. An employee of an 
interstate carrier was injured, and, after having lived ten minutes in an un- 
conscious condition, died from the injury. His representative seeks to recover 
under both statutes. Held, that he may recover only under the death statute. 
Great Northern Ry. Co. v. Capital Trust Co., U. S. Sup. Ct., Oct. Term, 1916, 
No. 107. 

Many states have statutes similar to those in the principal case. See Trr- 
FANY, DEATH BY WRONGFUL ACT, 2 ed., § 26. Most courts hold that there may 
be a recovery under the survival statutes, even if death results from the injury. 
Missouri, etc. Ry. Co. v. Bennett, 5 Kan. App. 231; Brown v. Chicago, etc. Ry. 
Co., 102 Wis. 137, 77 N. W. 748. Contra, Merrihew v. Chicago, etc. Ry. Co., 92 
Ill. App. 346; Lubrano v. Atlantic Mills, 19 R. I. 129, 32 Atl. 205. And a major- 
ity of the states allow recovery under the death acts, although death is not 
immediate. Brown v. Buffalo, etc. R.Co., 22 N. Y. 191. See Roach v. Imperial 
Mining Co., 7 Fed. 698, 704. Contra, Sawyer v. Perry, 88 Me. 42, 33 Atl. 660; 
Dolson v. Lake Shore, etc. Ry. Co., 128 Mich. 444, 87 N. W. 629. It would follow 
that the facts may be such as to satisfy both statutes. The theories of the two 
actions are entirely different. See 15 Harv. L. Rev. 854. Consequently most 
jurisdictions permit a recovery under both, where the facts permit it. Leggott 
v. Great Northern Ry. Co., 1 Q. B. D. 599; Mahoning Valley Ry. Co. v. Van 
Alstine, 77 Ohio St. 395, 83 N. E. 601. See Stewart v. United Electric Light & 
Power Co., 104 Md. 332, 344, 65 Atl. 49, 54; Murphy v. St. Louis, etc. R. Co., 
92 Ark. 159, 163, 122 S. W. 636, 638. Contra, Sweetland v. Chicago, etc. R. 
Co., 117 Mich. 329, 75 N. W. 1066. It would seem to be immaterial that the 
same person may receive the benefit of both actions. But, where the death 
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from an injury is instantaneous, no action for the injury survives. Illinois, etc. 
R. Co. v. Pendergrass, 69 Miss. 425, 12 So. 954; Dillon v. Great Northern Ry. 
Co., 38 Mont. 485, 100 Pac. 960. See Hansford v. Payne, 11 Bush (Ky.) 380, 
385. But cf. Murphy v. New York, etc. R. Co., 30 Conn. 184; Worden v. Humes- 
ton, etc. R. Co., 72 Iowa 201, 33 N. W. 629. Nor i is there a survival, if there was 
conscious suffering which was substantially contemporaneous with death. The 
Corsair, 145 U. S. 335, 348. It is said that the deceased never suffered damage 
substantial enough to give him a cause of action which could survive. It would 
seem to follow, as the principal case holds, that no action survives in cases where 
the decedent lived for a time, but was never conscious. See St. Louis, etc. Ry. 
v. Craft, 237 U. S. 648, 655. But the weight of authority takes a contrary view. 
Bancroft v. Boston, etc. R. Co., 93 Mass. 34; Olivier v. Houghton, etc. Ry., 134 
Mich. 367, 96 N. W. 434. 


Equity — JURISDICTION — POLITICAL RicHTS; INJUNCTION TO PROTECT. 
— One Gilmore, a Democrat, is candidate for Railroad Commissioner. The 
State Democratic Committee is about to nominate one Hurdleston for the 
office. Texas Rev. Stat. 1911, § 3173, forbids the state committee of a party 
to nominate candidates. Texas Rev. Star. 1911, § 3143, authorizes a man- 
damus to enforce the prior statute; and Texas Rev. Cr. Start. 1911, § 226, 
makes its violation criminal. Gilmore seeks to enjoin the committee from mak- 
ing the nomination. Held, that an injunction will issue. Gilmore v. Waples, 
188 S. W. 1037. 

Although all political rights are considered legal rights, yet between purely 
political rights and civil rights the courts draw a distinction. The overwhelm- 
ing weight of judicial authority is to the effect that Courts of equity will not. 
protect those political rights which do not involve civil rights. Fletcher v. 
Tuttle, 151 Ill. 41, 37 N. E. 683; Kearns v. Howley, 188 Pa. 116, 41 Atl. 273; 
Green v. Mills, 69 Fed. 852; State v. Aloe, 152 Mo. 466, 54 S. W. 404; Win- 
nett v. Adams, 71 Neb. 817, 99 N. W. 681. See 5 Pom. Eq., 3 ed., §§ 331, 332; 
KERR, INJUNCTION, 4 ed., 8. Most of these cases proceed on the ground 
that there has been no tort at law, a position perhaps open to some doubt. See 
Pound, “Equitable Relief against Injuries to Personality,” 29 Harv. L. REv. 
640, 681; 30 HARV. L. REv. 172,174. However that may be, it must be clear 
that the use of an equitable remedy in a case like the present, where the appeal 
is from a party body and the injunction runs to them, involves practical dif- 
ficulties very serious incharacter. Policy leaves the redress of this class of wrongs 
to the voters. See Winnett v. Adams, 71 Neb. 817, 825, 99 N. W. 681, 684. 
The statutory remedy by mandamus, too, seems as sufficient as it is con- 
venient. And if it was a sound principle of equity before the statute passed 
that political rights would not be protected, it must be so still, for most politi- 
cal rights are “legal” rights whether or not they are recognized by statute. 
The distinction is between political and civil, not political and legal, rights. 


EVIDENCE — HEARSAY — EVIDENCE OF INTERPRETATION OF OPPONENT’S 
DECLARATIONS. — In an action for personal injuries, the defendant set up a 
release by the plaintiff. The plaintiff, a Pole, seeks to show that he signed this 
without knowledge of its nature. It was proved that the defendant’s agent, 
when securing the plaintiff’s signature, had used a bystander as an interpreter. 
The defendant offers the testimony of the agent as to what, during the inter- 
view, the interpreter had told him that the plaintiff said. Held, that this is 
admissible. Grocz v. Delaware & Hudson Co., 161 N. Y. Supp. 117. 

In conformity to the rule against hearsay, a participant in 4 conversation 
carried on through an interpreter may not generally testify to the interpreta- 
tion of what was said by the other speaker. State v. Noyes, 36 Conn. 80. But 
it is well settled that such evidence may be introduced by one party to the suit 
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when the person interpreted is an opposing party. Since the latter has availed 
himself of this method of communication, the interpreter is regarded as an 
‘agent and his statements are received as admissions. Miller v. Lathrop, 50 
Minn. 91, 52 N. W. 274. See 1 WicMoRE, EVIDENCE, §668. Accordingly anyone 
who has heard a conversation through an interpreter between a third person 
and one party to a suit may, as a witness of the other party, testify to the whole 
conversation, although he understands only the language of the third person. 
Commonwealth v. Vose, 157 Mass. 393, 32 N. E. 355; Meacham v. State, 45 Fla. 
71, 33 So. 983. This view that the interpretation is an admission of the inter- 
preted party would of course not render admissible evidence of the interpreta- 
tion of a third person’s statements or of the statements of the party offering the 
evidence. Nor would it admit evidence of the interpretation of the opposing 
party where there was no actual agency. Yet a fictitious sort of agency has 
been raised to admit this evidence where the facts do not establish an actual 
agency. People v. Randazzio, 194 N. Y. 147, 87 N. E. 112. It might be better 
to make a frank exception to the hearsay rule on the grounds of practical con- 
venience and admit evidence of the interpretation of a statement, wherever 
evidence of the statement itself is admissible. 


INJUNCTIONS — ACTS RESTRAINED — SUITS AGAINST VENDEES OF A PATENT 
INFRINGER. — The plaintiff is an established manufacturer of wireless appa- 
ratus, and the defendant a competitor just starting in the business. The 
plaintiff brings suit against defendant for infringement of patents, seeking an 
accounting of profits and assessing of damages. The plaintiff then starts three 
other similar suits against defendant’s vendees. The defendant files a peti- 
tion alleging that the plaintiff is about to bring many more such suits in widely 
scattered places, and that unless relief be granted the defendant’s business 
will be ruined. The defendant prays for a temporary injunction against pend- 
ing and future suits involving vendees until the “parent” suit against defend- 
ant is settled. Held, that the bringing of future suits will be enjoined upon 
the filing of a bond by the defendant to secure payment to the plaintiff in case 
the latter succeeds in the “parent” suit. Marconi Wireless Tel. Co. v. Kil- 
bourne & Clark Mfg. Co., 235 Fed. 7109. 

If suits were maliciously brought to ruin the defendant’s business, without 
belief in the validity of the patent or the fact of infringement, there would be 
an abuse of a legal right and an injunction should follow. See Emack v. Kane, 
34 Fed. 46. But even if the suits were brought in good faith the plaintiff should 
be enjoined. It is true that where a patentee is suing joint tortfeasors in 
separate suits for infringement, one defendant cannot stay the prosecution 
of the other suits without showing injury to himself. See Sherman, Clay & Co. 
v. Searchlight Horn Co., 225 Fed. 497. Though in certain cases all defendants 
by acting together might secure a settlement of the issue in one suit through a 
bill of peace. See Foxwell v. Webster, 4 De G., J. & S. 77. But when, as in 
the principal case, one defendant is a seller and the other defendants are his 
customers, the seller is under a moral duty to defend his customers’ suits, and 
is injured directly in his business. Wherefore equity will enjoin this multi- 
plicity of suits. Commercial Acetylene Co. v. Avery, etc. Co., 159 Fed. 935;. 
Stebler v. Riverside, etc. Ass’n, 214 Fed. 550. The balance of convenience for 
the issuance of such injunction is clear. The injury is certainly irreparable. 
Further, there is a public interest against allowing the courts to be filled with 
useless suits. See Ide v. Ball Engine Co., 31 Fed. 901, 904. And the defendant 
cannot be said to have brought the injury upon himself by delaying the 
“parent” suit. Cf. Kryptok Co. v. Stead Lens Co., 190 Fed. 767. Nor is the 
plaintiff deprived of any substantial right. For a decree for profits and damages 
against defendant, when satisfied, will give the vendees all rights as to the 
machines involved in the decree. Stebler v. Riverside, etc. Ass’n, 214 Fed. 550. 
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While if the case against the defendant fails, the plaintiff cannot sue the de- 
fendant’s vendees. Kessler v. Eldred, 206 U.S. 285. Theugh equity will there- 
fore enjoin future suits, yet, on grounds of comity, the court is reluctant to 
interfere with suits already pending. Kelley v. Ypsilanti, etc. Co., 44 Fed. 10. 


INSURANCE — CONSTRUCTION OF PARTICULAR WoRDS AND PHRASES IN 
STANDARD Forms — “SOLE AND UNCONDITIONAL MWNERSHIP.” — The in- 
sured, a boat-builder, agreed to build a boat, the buyer to advance sums of 
money as the work progressed. In the event of the ccmpletion of the boat being 
prevented, “all materials bought for the boat’ were “to belong” to the buyer 
and he was to “own an interest in the boat shop” amounting to the excess of 
moneys paid over the cost of the materials. While the boat was in process of 
construction, the builder insured the property under a standard policy which 
was to be void if the insured’s interest was other than “sole and unconditional 
ownership.” The boat, when nearly completed, was destroyed by fire. Held, 
that the insured can recover on the policy. Lloyd v. North British & Mercan- 
tile Ins. Co., 161 N. Y. Supp. 271 (App. Div.). 

An insurance policy with the standard clause of “unconditional ownership”’ 
is void if the legal title, or even the equitable ownership, of the property is not 
in the insured when the policy is executed. Skinner, etc. Co. v. Houghton, 92 
Md. 68, 48 Atl. 85; Hamilton v. Dwelling House Ins. Co., 98 Mich. 535, 57 N. W. 
735; Imperial Fire Ins. Co. v. Dunham, 117 Pa. St. 460, 12 Atl. 668. Now 
according to the English decisions, under a contract like that in the principal 
case, the legal title to the boat passes to the buyer while it is being built, pari 
passu, with the payment of installments. Clarke v. Spence, 4 A. & E. 448; Wood 
v. Bell, 5 E. & B. 772. But see Reid v. Macbeth, [1904] A. C. 223. But the 
American cases, following the more logical view, have uniformly held that un- 
der such a contract legal title passes only upon the appropriation of the com- 
pleted boat to the buyer. Clarkson v. Stevens, 106 U.S. 505; Wright v. Tetlow, 
99 Mass. 397; “Andrews v. Durant, 11 N. Y. 35. See WILLISTON, SALES, § 275. 
The question then arises whether the clause in the contract, that title to the 
materials shall pass to the buyer if the completion of the boat is prevented, can 
divest the owner of “unconditional ownership.” That it is possible to create 
by an infer vivos transaction a future estate in a chattel personal, if such is the 
intention of the parties, would seem to be established. See Gray, RULE 
AGAINST PERPETUITIES, 3 ed., § 854. A fortiori, an executory estate by way of 
a conditional limitation must be possible. Yet such is a property interest and 
in conflict to “unconditional ownership.” But that effect is not conceivable 
in the principal case, for undoubtedly at the time of the making of the contract 
the title to the chattels in question was not yet in the grantor. Obviously no 
equitable title could pass, when the grantor did become the owner, on a prin- 
ciple somewhat akin to Holroyd v. Marshall, for the condition precedent to the 
vendee getting a right was not fulfilled until the goods were destroyed. In any 
case it is probable that equity Jooking at the substance of the agreement would 
decide that as, after all, the vendee was only seeking security for his advances, 
any right he might acquire in the property would be in the nature of a lien, in 
spite of the contrary terminology of the contract. Cf. Hurley v. Atchison, etc. 
Ry. Co., 213 U.S. 126; Cooper v. Brock, 41 Mich. 488, 2 N. W. 660; Albert v. Van 
Frank, 87 Mo. App. 511. But it is well settled that a mere lien or incumbrance 
on the property is not violative of the “unconditional owner”’ clause in an in- 
surance policy. Dolliver v. St. Joseph, etc. Ins. Co., 128 Mass. 315; Carrigan v. 
Lycoming Fire Ins. Co., 53 Vt. 418. See 1 May, INSURANCE, 4 ed., § 287. 


INTERSTATE COMMERCE — POWER OF THE COMMISSION TO REQUIRE TANK 
Cars. — The Interstate Commerce Commission ordered the Pennsylvania 
Railroad to furnish tank cars in sufficient numbers to transport a complainant’s 
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shipments of oil. The railroad brought suit to enjoin this order and a federal 
court issued the writ. Held, that the order was wlira vires, and the injunction 
was properly issued. United States v. Pennsylvania R. Co., U. S. Sup. Ct., Oct. 
Term, 1916, Nos. 340 and 341. 

For a discussion of this case, see NOTES, p. 381. 


INTERSTATE COMMERCE — RECOVERY IN STATE Court For INprrEct Dam- 
AGE TO Business DUE TO ILLEGAL OVERCHARGE — FEDERAL REMEDY EXCLv- 
SIVE. —The defendant railroad, in interstate business, collected from the plain- 
tiff a charge in excess of that provided for by the Interstate Commerce Commis- 
sion. As reparation therefore, the commission had ordered-the railroad to pay 
the plaintiff $6198, which was done. The present action is brought in a Ken- 
tucky court under the common law to recover for additional damage done the 
plaintiff’s business as a result of the overcharge. Held, that the plaintiff cannot 
recover. Louisville, etc. R. Co. v. Ohio Valley Tie Co., U. S. Sup. Ct., Oct. 
Term, 1916, No. 66. 

It is axiomatic that where Congress, under the power reserved to it in the 
federal Constitution, legislates in regulation of interstate commerce, the laws 
of the several states covering the same field, whether formally abrogated or not, 
cease to have any force. See Gibbons v. Ogden, 9 Wheat. (U.S.) 1,210; Missouri, 
etc. Ry. Co. v. Haber, 169 U. S. 613, 626; Reid v. Colorado, 187 U. S. 137, 146. 
The sole question presented by the principal case is whether or not Congress 
has by the Interstate Commerce Act taken over the entire field of relief for 
violations of that Act, or has provided merely for the refunding of the overcharge 
and certain penalties, leaving to the several states the matter of redress for 
general damage resulting to the plaintiff’s business. The Supreme Court of 
Kentucky took the latter view. Lowisville, etc. R. Co. v. Ohio Valley Tie Co., 
161 Ky. 212, 170 S. W. 633. By § 8 of the Act it is provided that in case of a 
violation of its provisions “such common carrier shall be liable . . . for the 
full amount of damages sustained in consequence of any such violation.”” And 
§ 9 provides that the remedy is to be sought before the Commission or a federal 
court. So it has been held that the Commission has jurisdiction to give what- 
ever damage the plaintiff has actually suffered. Pennsylvania R. Co. v. Inter- 
national Coal Mining Co., 230 U. S. 184, 202, 203; Meeker v. Lehigh. Valley Coal 
Mining Co., 236 U. S. 412, 429. And the Act, and not the common law, deter- 
mines the extent of the damages. Pennsylvania R. Co. v. Clark Brothers Coal 
Mining Co., 238 U.S. 456, 472. And § 16 further provides that in case an order 
by the Commission to pay money remains unpaid, suit thereon may be brought 
in a state court, inferentially declaring that suit would not lie where the order 
had been performed. These sections seem to indicate a clear purpose by Con- 
gress to commit to the Commission and federal courts the entire field of redress 
for violations of the Act. 


JupcmMEents — Res JUDICATA — CRIMINAL LAW — FoRMER JEOPARDY — 
JUDGMENT ON PLEADING A Bar TO SECOND ProsEcuTION. — A defendant, in- 
dicted for conspiracy to violate the Federal Bankruptcy Act, pleaded the special 
statute of limitations provided in that act. The plea was sustained. A later 
decision, in other proceedings, took the offense of conspiracy outside the opera- 
tion of this special bar. A second indictment being brought, the defendant 
pleaded in bar the earlier judgment in his favor. The lower court sustained 
this plea. The government thereupon brings a writ of error. Held, that the 
plea was good. United States v. Oppenheim, U.S. Sup. Ct., Oct. Term, 1916, 
No. 412. 

Except under statutes, no similar case on a judgment on a plea to the in- 
dictment seems to have arisen. It has been held, however, that a new indict- 
ment is not barred by a judgment sustaining a demurrer going to the merits 
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of a previous indictment on the same facts. People v. Gluckman, 60 App. Div. 
307, 70 N. Y. Supp. 173. Cf. Commonwealth v. Willcox, 111 Va. 849, 69 S. E. 
1027; Bowman v. Commonwealth, 146 Ky. 486, 143 S. W. 47. See 2 VAN FLEET, 
RES JUDICATA, 1242. These decisions are based on the fact that there had 
been no former jeopardy, for the defendant-had not yet been put on trial upon 
any issues of fact. Cf. Taylor v. United States, 207 U. S. 120; People v. Stanton, 
84 Misc. 1o1, 146 N. Y. Supp. 862. In civil actions such a judgment would 
however operate as res judicata. Gould v. Evansville, etc. R. Co., 91 U.S. 526, 
534. Contra, State of Arkansas v. Gill, 33 Ark. 129, 132. But the applica- 
tion of this doctrine to criminal law is apparently new. Nothing under that 
name, distinct from former jeopardy, has been hitherto recognized. At most 
the term has been used to extend the doctrine of former jeopardy to summary 
proceedings. Cf. Wemyss v. Hopkins, L. R. 10 Q. B. 378, 381. But former 
jeopardy is only a variant of the same fundamental principles of justice and 
expediency that lie behind res judicata. See Wemyss v. Hopkins, L. R. 10 
Q. B. 378, 381. Yet jeopardy sufficient to create a defense to subsequent action 
is generally only reached subsequent to judgments on the pleadings. Cf. 
Taylor v. United States, supra; Kepner v. United States, 195 U.S. 100, 128. As 
there is no basis for this failure to protect a criminal after a judgment on a de- 
murrer or plea to the indictment, it seems but equitable to apply the doctrine 
of res judicata to fill the gap. The result of the principal case has been reached 
by statutes in a number of states. Cf. Ex parte Hayter, 154 Cal. 243, 116 
Pac. 370, with State v. Fields, 106 Iowa 406, 76 N. W. 802. 


POWERS — SPECIFIC PERFORMANCE — ENFORCEMENT OF CONTRACT TO 
EXERCISE GENERAL TESTAMENTARY POWER OF APPOINTMENT. — The donee of 
a general power of appointment to be exercised by will contracted to exercise 
it by an irrevocable will in favor of the promisee. At the same time he signed a 
will in accordance with the contract. He later made a new will revoking the 
former and leaving the property to others. Suit is brought aiter his death. Held, 
that the contract will not be specifically enforced. Farmers’ Loan & Trust Co. 
v. Mortimer, 114 N. E. 389 (N. Y.). 

Where the owner of property contracts to devise it, specific performance is 
regularly granted and enforced by imposing a constructive trust on the prop- 
erty in the hands of those to whom it has come at law. Emery v. Darling, 50 
Ohio St. 160, 33 N. E. 715. A general power of appointment is often considered 
to approximate absolute ownership. See 24 Harv. L. REv. 654. Thus where 
the mode of execution is unrestricted, a contract to appoint is in equity deemed 
equivalent to actual appointment. Johnson v. Touchet, 37 L. J. Eq. 25; In re 
Jennings, 8 Ir. Ch. 421. Buta distinction should be made when necessary to ful- 
fill the donor’s intention. Now the very purpose of making a power exercisable 
by will only is to provide freedom of appointment until the donee’s death. An 
irrevocable contract destroys this freedom. Specific performance of it should 
therefore not be allowed to defeat the rights of those claiming under an exercise 
of the power as contemplated by the donor. Thus in default of appointment, 
those entitled under the provisions made by the donor shoyld take over those 
with whom the donee has contracted. See Reid v. Shergold, 10 Ves. Jr. 370, 
379. So also those prevail who claim under an authorized exercise of the 
power, although in violation of the contract, and specific performance is not 
granted. In re Parkin, [1892] 3 Ch. 510; Wilks v. Burns, 60 Md. 64. Cf. Reid 
v. Boushall, 107 N. C. 345, 12 S. E. 324. In the case of a special testamentary 
power it has been held that not even may damages be recovered at law, the con- 
tract being considered illegal and void. In re Bradshaw, [1902] 1 Ch. 436. See 
Palmer v. Locke, 15 Ch. D. 294, 300. This result may be supported on the 
ground that the power was created primarily for the benefit of a class, to which 
the donee owes a fiduciary duty, in the nature of a trust, to do nothing in vio- 





402 HARVARD LAW REVIEW 


lation of the creator’s intention. But where the power is general, there is no 
reason, as regards the donee alone, why he should not be liable on his promise. 
Damages may therefore be recovered against his estate. In re Parkin, supra. 


QuasI-CoNnTRACTS — RIGHTS ARISING FROM MISTAKE OF Fact — RECov- 
ERY FOR BENEFITS CONFERRED UNDER A CONTRACT WITH AN UNAUTHORIZED 
- AGENT. — Plaintiff agreed with the defendant’s general manager to make cer- 
tain improvements on defendant’s land in return for a twenty-year lease of the 
land. The manager had no authority to make such a contract. After the 
plaintiff had been working on the improvements for about five months, evi- 
dently with the defendant’s knowledge, defendant offered to give plaintiff a 
lease for ten years, but no longer. Plaintiff quit work, and sues for the value of 
the improvements already made. Held, that the plaintiff recover. Underhill 
v. Rutland R. Co., 98 Atl. tor7 (Vt.). 

At one time liability in quasi-contract was thought to be based on a form of 
implied contract. See Woopwarp, Quasi-Contracts, § 4. If this were true, 
it is obvious that no recovery could be had for services rendered under a void 
contract, for the contract itself must rebut any inconsistent implication. See 
dissenting opinion of Ingraham, J., in Lyon v. West Side Transfer Co., 132 App. 
Div. 777, 117 N. Y. Supp. 648. It is a survival of this idea of implied contract 
which causes some courts to hold that the defendant must knowingly receive 
the benefits in order to be liable in quasi-contract. Spooner v. Thompson, 48 
Vt. 259; Kelley v. Lindsey, 7 Gray (Mass.) 287. Cf. Otis v. Inhabitants of 
Stockton, 76 Me. 506. But if the benefits of a contract made by an unauthor- 
ized agent were knowingly received, it would usually amount to a ratification 
of the agent’s contract. See MecHEem, AGENCY, 2 ed., §§ 434, 436, n. 16. The 
true basis of liability in quasi-contract is that the defendant has received a 
benefit from the plaintiff which it would be inequitable for him to keep; it does 
not rest on any real contractual obligation whatever. KEENER, QuAsI-Con- 
TRACTS, 19. One who receives the fruits of a contract made by an unauthorized 
agent should therefore be liable irrespective of his knowledge of the transac- 
tion, if actually benefited thereby, and it is usually so held. Reid v. Rigby, 
[1894] 2 Q. B. 40; Leonard v. Burlington, etc. Ass’n, 55 Iowa 594, 8 N. W. 463. 
Cf. Van Deusen v. Blum, 18 Pick. (Mass.) 229. But cf. Bond v. Aitkin, 6 Watts 
& S. (Pa.) 165. In the principal case there was considerable evidence that the 
defendant knowingly received the benefits of its agent’s contract, so that it 
might well have been held to have ratified it. Cf. Clark v. Hyatt, 118 N. Y. 563, 
23 N. E. 891. But if such is not the case, the recovery in quasi-contract is 
clearly justified. Hawkins v. Lange, 22 Minn. 557; Werre v. Northwest Thresher 
Co., 27 S. D. 486, 131 N. W, 721; Henrietta National Bank v. Barrett, 25 S. W. 
456 (Tex.). 


SALES — TIME OF PASSING OF TITLE — MISTAKE AS TO WHOM GOODS ARE 
INTENDED FoR. — Seller was owner of 1000 bushels of oats lying in a ship in 
the harbor. He sold 500 bushels to the plaintiff and 500 to the defendant. 
Both the plaintiff amd the defendant hired the same lighterman, X., to bring 
their grain to shore. X. got 500 bushels in one of his boats, which he took for 
the defendant; but the seller intended this grain for the plaintiff, and made 
out his papers accordingly, one of which, in the nature of a consignment, was 
delivered to X. but X. did not open it. This load was delivered to the defend- 
ant and appropriated by him. X. got the remaining 500 bushels in another 
boat and the converse mistake occurred. This boat was sunk. The plaintiff 
sues for the first load of grain. It was found as a fact that neither the seller nor 
X. was negligent in making the mistake. Held, that title to the first load passed 
to plaintiff. Denny v. Skelton, 115 L. T. R. 305. 

According to the English law, where the goods are part of an undivided mass 
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and the sale is of a specific quantity, and not of a fractional part of the mass, 
no title to an undivided share of the whole passes. Austen v. Craven, 4 Taunt. 
644. As then title did not pass at the time of sale, and among the acts still to 
be done was delivery to the buyer’s agent, title did not pass before such delivery. 
SALE oF Goons Act, 1893, § 18 (5). See WILLISTON, SALES, § 276. Did the 
delivery to X., then, pass title to the defendant? In saying that title passes 
according to the intent of the parties, it must be remembered that it is the ex- 
pressed intent which counts, and if the only interpretation of the seller’s actions 
must be to pass title to the defendant, title would so pass regardless of his secret 
intent. Wigton v. Bowley, 130 Mass. 252. Cf. Bragdon v. Metropolitan Ry., 
2 A. C. 666. But in the principal case the expressed intent of the seller was 
ambiguous. It was capable of being understood by X. in two ways without 
any negligence on his part. Under these circumstances the seller should be 
allowed to show the mistake, and no title would pass to the defendant. Camp- 
bell v. Mersey Docks, 14 C. B. R. (N.S.) 412. Cf. Raffles v. Wichelhaus, 2 H: & C. 
906. This would be equally true whether X. was regarded as defendant’s per- 
sonal agent or merely as an agent for transportation. Did the title pass to the 
plaintiff? If X. was considered as the defendant’s personal agent, there would 
be no implied authority in the seller to appropriate by. delivery for the buyer, 
but consent by the plaintiff’s agent to the appropriation at the time of delivery 
would be necessary. If X. was regarded merely as an agent for transportation, 
there is some force in the court’s argument that the seller has without negli- 
gence made an appropriation according to the terms of the contract, to which 
the buyer must be taken to assent. But it is a question whether the appropria- 
tion was a proper one, since X. was not bound as between X. and the seller to 
deliver to the proper party, and no cause of action would accrue to the plaintiff 
against X. in case of misdelivery. It might well have been held that the case 
fell within the rule of misdirected articles. American Jewelry Co. v. Withering- 
ton, 81 Ark. 134; Woodruff v. Noyes, 15 Conn. 335; Tinn v. Clark, 94 Mass. 
522. But even if the title remained in the seller at the time of delivery, the case 
may perhaps be supported on the ground that the acts of the seller amounted 
to an offer to pass the title, which was accepted by the plaintiff by electing to 
treat the goods as his. See WALD’s POLLOCK ON CONTRACTS, 3 ed., 12. 


TENANCY IN COMMON — CONVEYANCE BY METES AND BounpDs — PartI- 
TION. — A tenant in common of a ninety-nine acre tract conveyed by metes 
and bounds twenty-seven acres thereof to the defendant in this partition suit. 
The defendant thereupon improved the parcel. The plaintiff, a co-tenant on 
the ninety-nine acre tract, now seeks partition of the twenty-seven acres. 
Held, that the ninety-nine acres exclusive of improvements will be valued and 
if the twenty-seven acres do not exceed the grantor’s share they will be allotted 
the defendant. Highland Park Mfg. Co. v. Steele, 235 Fed. 465. 

A conveyance by metes and bounds of a parcel of a larger tract, by one of 
several tenants-in-common of the larger tract, cannot give good title to that 
parcel, for the grantor does not own it. Duncan v. Sylvester, 24 Me. 482. Nor 
can the deed operate to convey the grantor’s undivided interest in the entire 
tract, for it does not purport to. Soutter v. Porter, 27 Me. 405. The grantee in 
such a case cannot even obtain the tenancy in common of the grantor as to the 
part specified, for courts refuse to allow such a conveyance on account of the 
difficulty, if not impossibility, of partitioning the whole tract under such cir- 
cumstances. See Boggess v. Meredith, 16 W. Va.1, 28. Butcf. Morav. Murphy, 
83 Cal. 12, 23 Pac. 63. But, if the conveyed parcel should on partition of the 
whole tract fall to the grantor, it will by estoppel pass to his grantee. See 
Soutter v. Porter, supra, p. 417. Moreover, lands improved by a co-tenant will 
on partition be awarded him if his co-tenants will not be prejudiced. Noble v. 
Tipton, 219 Ill. 182, 76 N. E. 151. It seems therefore that the court should re- 
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gard the grantee’s equity and on partition should allot the parcel to the grantor, 
or as a short cut directly to the grantee. McNeil v. McDougall, 28 N. S. 296. 
But in the principal case there is a further difficulty. Partition is asked of the 
parcel alone. It is well settled that partition of a part of a larger tract held in 
common will not be granted. It would seem that the plaintiff’s bill should on 
this ground have been dismissed. Barnes v. Lynch, 151 Mass. 510, 24 N. E. 
783; Emeric v. Alvarado, go Cal. 444, 27 Pac. 356. Moreover, the defendant’s 
cross bill for a partition of the whole is ineffectual, for while he may, as shown, 
obtain rights on partition, before that he has no rights against the grantor’s co- 
tenants and therefore cannot. demand partition. Souter v. Porter, supra. The 
court evidently considered that it had power to make partition of the whole so 
as to determine equitably the interests of all parties, because the jurisdiction of 
equity had been invoked in the matter. But a court of equity cannot give relief 
beyond the scope of the pleadings. Waldron v. Harvey, 54 W. Va. 608, 46S. E. 
603. 


Torts — DEFENSES — STATUTORY AUTHORITY. — A metal post owned by 
the defendant street car company, which was operating under legislative fran- 
chise, became electrified without its fault. The plaintiff touched it and was 
burned. Held, that the plaintiff may recover. Fullarton v. North Melbourne 
Electric Tramways & Lighting Co. Lid., [1916], Vict. L. R. 231. 

For a discussion of this case, see NOTES, p. 377, 


WATERS AND WATERCOURSES — FLooD WATERS — ACCELERATING FLOW 
BY ARTIFICIAL DEPRESSIONS. — The Colorado River at the time of the forma- 
tion of the Salton Sea was doing unprecedented damage by inundating large 
portions of the country and was threatening the defendant’s valuable irriga- 
tion system. The river had permanently left its old channel and was making 
rather successful efforts to cut a new one. The defendants caused the rock 
which was retarding the cutting of this new channel to be blasted and the re- 
sult was a rapid flow of the water from off the submerged territory, and a re- 
sulting erosion and gullying of the plaintiff’s land which had been submerged. 
Held, that the plaintiff cannot recover. Jones v. The California Development 
Co., 52 Cal. Dec. 473. 

Under the “common enemy” rule, often miscalled the common law rule, 
surface waters may be fought off by landowners in any way they see fit re- 
gardless of consequences. Gannon v. Hargadon, 92 Mass. 106; Bowlsby v. 
Speer, 31 N. J. L. 351; Cairo & Vincennes R. Co. v. Stevens, 73 Ind. 278. 
See 14 Harv. L. REv. 390. But California has adopted the so-called “civil 
law rule” of surface waters. Ogburn v. Connor, 46 Cal. 346. Under this rule 
the natural course of drainage cannot be interfered with, and a right is recog- 
nized to have surface water pass in its natural channels. See Domat, CIvIL 
Law, Cushing’s ed., § 1583. But even under the civil law rule, a landowner 
may reasonably improve natural drainage and hasten the flow of water from 
his lands, over the lands of a lower proprietor without liability for resulting 
damage. Pohlman v. Chicago, etc. R. Co., 131 Ia. 89, 107 N. W. 1025; Sowers v. 
Schiff, 15 La. Ann. 300; Guesnard v. Bird, 33 La. Ann. 796. Thus the principal 
case can be supported by regarding the waters of the vagrant river as surface 
waters and the method of drainage a reasonable one. If, however, the waters 
be considered as flood waters, the ordinary rule does not apply, and the owners 
of land along the river have a right to construct levees or embankments for 
the protection of their lands from the ravages of the flood. Cubbins v. Mis- 
sissippi River Commission, 241 U.S. 351. And this is true although the effect 
thereof may be to prevent the free discharge of such flood waters as may tend 
to increase the flow of water upon lands not similarly protected. Lamb v. 
Reclamation Dist., 73 Cal. 125, 14 Pac. 625; McDaniel v. Cummings, 83 Cal. 
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515, 23 Pac. 795. Nor should the rule be affected by the fact that the channel 
is deepened, as here, by being depressed below the surface instead of by ele- 
vating the banks by the erection of levees. The court in the principal case, 
however, has apparently reached its conclusion, not by placing the case within 
the technical confines of any of these rules, but by generally determining the 
rights of the parties by the reasonableness of their actions. See 2 FARNHAM, 
Law OF WATERS, § 889. 
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CRIMINALITY AND. Economic Conpitions. By William Adrian Bonger. Trans- 
lated by Henry P. Horton. Boston: Little, Brown & Company. 1916. 
Ppp. xxxi, 706. 


Seven years ago the American Institute of Criminal Law arranged, as a part 
of its educational work, to secure the translation of some of the more important 
foreign treatises on criminology. Dr. Bonger’s work appears as the eighth num- 
ber of this Modern Criminal Science Series. 

William A. Bonger is a prominent Dutch publicist who has given special at- 
tention to the problems of crime. He is the author of “Religion and Crime” 
and numerous articles in Dutch and German periodicals on crime and its treat- 
ment. The Socialist point of view is very apparent in Dr. Bonger’s writings, 
and it is doubtless the desire to bring before American readers the views of crim- 
inality held by this important school of European thought that has led to the 
selection for translation of ‘Criminality and Economic Conditions.” 

In style of presentation Dr. Bonger is somewhat academic. Almost half of 
the work is devoted to a critical exposition of the literature dealing with the 
relations of criminality and economic conditions. Space is even taken for the 
presentation of the views of men like Thomas More and Rousseau who wrote 
before the birth of modern criminal science. More recent writers are grouped 
under the titles Statisticians, Italian School, Bio-Socialists, Spiritualists, and 
others. The views of each are suggested by extracts and interpretations. 
Where Dr. Bonger differs in opinion he states his criticisms forcibly. Of one 
author he says that a complete criticism would require ‘“‘a whole book, — so 
great is the number of his errors and omissions.” 

In summing up this review of the literature the author finds that a very small 
proportion of the writers deny the existence of a relation between criminality 
and economic conditions — the great majority are of the opinion that economic 
conditions occupy a more or less important position, but that other factors are 
also at work — while a small number are of the opinion that the influence of 
economic factors is sovereign. Of the third group Dr. Bonger says, “I have 
been able to find no inaccuracies in the foundations of their theses.” 

Part Two of “Criminality and Economic Conditions” contains the author’s 
own discussion of the problem of crime. In the opening chapter one finds a 
brief but effective statement of the orthodox Socialist view of the present eco- 
nomic system. From the essential injustice of the system flow the outstanding 
evils of society. Prostitution is “the consequence of existing social conditions, 
which, in their turn, spring from the economic system of our time.” “Alco- 
holism has its deeper causes in the material, intellectual and moral poverty 
created by the economic system now in force.” Militarism is “a consequence 
of capitalism.” 
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With regard to crime, the subject under consideration, the discussion is de- 
tailed and evidence is presented in abundance. While some crimes are more 
immediately economic the author finds all traceable to economic causes. Even 
in the crimes of degenerates the social and economic causes of degeneracy are 
the ultimate factors. 

Upon the evidence reviewed the author claims that we have a right to say 
that “the part played by economic conditions in criminality is preponderating, 
even decisive.” This conclusion he considers to be the most optimistic of 
criminological theories, for since crime is the consequence of economic and 
social conditions, we can combat it by changing these conditions, and humanity 
may look forward to the possibility of “some day delivering itself from one of 
its most terrible scourges.’ 

In the opinion of the reviewer Dr. Bonger’s work as translated is a valuable 
addition to our American literature on criminology. It is a partisan statement, 
but is a much-needed corrective to the numerous individualistic interpretations 
of crime recently published. It may be that lawyers especially need to consider 
these Socialist views of crime. G. P. WYCKOFF. 





Woman’s SUFFRAGE BY CONSTITUTIONAL AMENDMENT. By Henry St. George 
Tucker. New Haven: Yale University Press. London: Humphrey Mil- 
ford. Oxford University Press. 1916. pp. x, 204. 


The present volume is an elaboration of the Storrs lectures, recently de- 
livered by the author at the Yale Law School. Mr. Tucker attacks the pro- 
posed constitutional amendment, providing that no state shall restrict suf- 
frage because of sex, on the ground that it violates the fundamental principles 
of the Constitution by destroying local self-government in a most important 
respect, and that such a “break in the Constitutional wall” would be almost 
certainly enlarged in the future (p. 150). To sustain his indictment of the 
proposed amendment, he quotes at length from the debates of the Constitu- 
tional Convention, and cites the Tenth Amendment as a specific establish- 
ment of state control of suffrage. The only limits upon such control have 
been in the Fifteenth Amendment. It, with the two other post bellum amend- 
ments, made changes in the Constitution as organic as the suggested Eighteenth 
Amendment would make, Mr. Tucker admits; but omitting from consideration 
their doubtful wisdom, they were the direct products of the Civil War, and 
hence no precedents for the suffrage amendment. 

Mr. Tucker’s argument, it will be seen, is directed primarily to the psycho- 
logical effect of adoption of the suffrage amendment; that it is constitutionally 
impolitic per se is of lesser importance. But, for the state-rights idea to be 
destroyed, it must first have a present existence and potency. The assumption 
of such a potency is the fundamental fallacy in Mr. Tucker’s argument. That 
the preservation of the sovereignty of the state once dominated constitutional 
thought, is true; that it so dominates now is obviously not. The Civil War 
and the subsequent amendments have combined with changes in the nature 
of the country, to make precarious even the continued existence of the state- 
rights conception. Economic pressure has increased the tendency to centralize 
at the expense of state powers.! The sovereignty of the state, in a true sense, 
has already passed away; and to a new generation of lawyers there may seem 
nothing strange even in the abolition of the historical states as the units of local 
government, and the substitution for them of economic units in harmony with 





1 Cf. Former Atty.-Gen. George W. Wickersham, “Confused Sovereignty,” 11 ILL. 
L. REv. 225, with “The Failure of the States,” 9 } New REPUBLIC 170, and Harold J. 
Laski, ‘‘ Sovereignty and Centralization,” 9 New Repusuic 176. 





BOOK REVIEWS 407 


efficient administration. The state-rights idea is to-day without power. It has 
now passed where no future amendment to the Constitution can ever injure it. 
The suffrage amendment cannot change constitutional thought, for con- 
stitutional thought has already changed beyond it. 

But Mr. Tucker’s book illustrates not only the persistence of old habits of 
thought, but also the strength of the allegiance which that brilliant, flawless 
conception, state sovereignty, attracted. Here we have the able successor of 
Calhoun, the worthy descendant of Randolph and of earlier Tuckers. The 
book is the last gallant lance in behalf of state rights. It marks the end of an 
era. RAEBURN GREEN. 





Equity AND Its Remepres. By Charles Neal Barney. Boston: G. A. Jack- 
son. IQI5. pp. XXxiil, 252. 


This volume attempts to give in a small compass a simple, yet compre- 
hensive, survey in outline form of the principles of equity jurisdiction. There 
is no attempt to discuss or analyze these rules, so that the book is of little 
value to the student. However, the full citation of Massachusetts cases, con- 
veniently arranged under appropriate headings, makes the book valuable to 
Massachusetts practitioners as a “first-aid” manual of reference. Aside from 
the chapter on Reparation and Prevention of Torts, which contains some new 
matter not readily found elsewhere, the work can hardly be termed a per- 
manent contribution to the literature of this branch of the law. 





THE War AND Humanity. By James M. Beck. New York and London: G. P. 
Putnam’s Sons. 1916. pp. Xi, 322. 


THE DEPORTATION OF WOMEN AND GIRLS FROM LILLE. Translated textually 
from the Note addressed by the French Government to the Governments 
of Neutral Powers on the conduct of the German Authorities towards the 
population of the French Departments in the occupation of the enemy. 
New York: George H. Doran Company. pp. 81. 


A TREATISE ON THE AMERICAN AND ENGLISH WORKMEN’S COMPENSATION 
Laws. By Arthur B. Honnold. Two Volumes. Kansas City: Vernon 
Law Book Company. 1917. 


THE PROSECUTION OF JESUS: Its DaTE, History AND LEGALITY. By Richard 
Wellington Husband. Princeton: -Princeton University Press. 1916. 


pp. vii, 302. 


A TREATISE ON THE LAW OF TELEGRAPH AND TELEPHONE COMPANIES, INCLUD- 
ING Etectric Law. By S. Walter Jones. Second Edition. Kansas City: 
Vernon Law Book Company. 1916. pp. xxiv, 1065. 


Tue ROCKEFELLER FOUNDATION: ANNUAL REPORT. 1915. New York: The 
Rockefeller Foundation. 


OPHTHALMIC JURISPRUDENCE. By Thomas Hall Shastid. Chicago. 1916. 
pp. vi, 147. 


A TREATISE ON FEDERAL IMPEACHMENTS. By Alex. Simpson, Jr. The Law 
Association of Philadelphia. 1916. pp. 230. 
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Stowell and Henry F. Munro. Volume Two. Boston: Houghton Mifflin 
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